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ALTERATION OF NOTE. 

It frequently happens in the daily transactions of a bank that an error 
is made in the drawing of a note or other negotiable instrument. The 
date may be omitted, or the rate of interest may be incorrectly stated, 
or there may be some other particular in which the instrument does not 
conform to the intention of the parties. There is just one thing to do in 
these circumstances and that is to have any necessary corrections made 
by the party who signed the instrument. Oftentimes some one in the 
bank, knowing exactly what the parties intended to provide in the instru- 
ment, will assume the responsibility of putting it in proper form. This is 
just what should not be done. Alterations in negotiable instruments, 
though innocently made, have been held to render the instruments void. 

In this issue we publish a decision, wherein an innocent change in a 
promissory note, made by a bank clerk, although it did not prevent the 
bank from collecting, compelled it to resort to the courts. The case is 
Donnybrook State Bank v. Corbett, recently decided by the Supreme 
Court of North Dakota and will be found among the legal decisions in 
this issue. 

The note in question, which was signed by the defendant, was intended 
to be for fifteen hundred dollars. The figures $1,500 were properly 
written in the note, but where the amount should have been inserted in 
words, the word “hundred” was omitted after the word “fifteen.”” A 
clerk in the plaintiff bank, to which the note was payable, noticed the 
omission and innocently wrote the word ‘‘hundred”’ diagonally across the 
face of the note, for the purpose of making it conform to what he knew to 
be the intention of the parties. 

The defendant interposed a defense which, on the face of it, was not 
entitled to serious consideration. He claimed that the note was originally 
an accommodation note for $15, that it was made without consideration 
for the sole purpose of pacifying the bank examiner. In answer to this 
the court said: ‘‘The defense isasham. People do not give accommoda- 
tion notes for $15 and such notes do not pacify bank examiners.’’ It was 
accordingly held that the bank could enforce the note. 
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CHECKS RECEIVED BY BANK AFTER DEPOSITOR’S 
INSOLVENCY. 

An interesting question is raised in the recent decision of Chapman v. 
Mills & Gibb, published on a subsequent page, as to whether a bank, to 
which checks are mailed for deposit, may apply the proceeds to the 
overdue notes of the depositor, where a receiver is appointed for the 
depositor before the checks are received by the bank and the bank 
collects the checks with knowledge of the receivership. 

In this case it was brought out that the Mills & Gibb corporation 
maintained a deposit account in the Merchants’ National Bank of 
Providence, R. I. On May 12, 1916, Mills & Gibb indorsed to the order 
of the Merchants’ National Bank a number of checks payable to it and 
mailed them to the bank, with the understanding that the bank would 
collect the checks and credit the proceeds to the account of Mills & Gibb, 
the bank having the right to charge back any of the checks not collected. 
At the time of the mailing of these checks the bank held overdue notes of 
Mills & Gibb for more than the amount of the deposit as it then stood. 
Subsequently on the same day receivers were appointed to take over the 
assets of Mills & Gibb and when the checks were received by the bank on 
the following day it had already received knowledge of such receivership. 
The bank collected the checks and then applied the proceeds to the over- 
due notes. The question was whether the bank was acting within its 
rights in taking this course and it was held that the bank was justified 
in using the proceeds of the checks in this manner, the theory being that, 
upon mailing the checks, Mills & Gibb had entirely lost control over 
them. 

We take the following quotation from the opinion of the court: 

“Reference is made to the regulations established by the Post Office 
Department of the United States, whereby under certain circumstances 
the department, in its discretion, may decide to return a mailed com- 
munication to the sender. But such regulations, and the opinions of 
Attorneys General in respect thereof, are irrelevant to the question here 
concerned because, in this case, it is conceded that the sender intended 
that the transit of the mailed matter should be uninterrupted until 
destination was reached, and because, in point of fact, that intention 
was carried out and the sender did not in any manner seek to recall 
the mailed matter, but by its conduct disabled itself from exercising 
any dominion or authority over the mailed matter once that it had been 
placed in the custody of the Post Office Department for transmission 
to address of destination. 

“It may well be that interesting questions would arise if the sender 
had recalled its letter and the Post Office Department had returned the 
letter before it reached its intended destination. That, however, is not 
the case. Some of the cases cited speak of the Post Office Department 
as an agent, but I am inclined to think that that is rather a loose way of 
designating the position and function of the department in a case such 












EDITORIAL 539 


as this. The Department is the instrumentality whereby the mailed 
matter proceeded forward, but it is in a sense as inanimate as if there 
stretched direct from the office of Mills & Gibb to the office of the bank 
in Rhode Island a mailing tube, and by some pneumatic device some one 
in Mills & Gibb had started this letter through the tube and it had come 
out at the other end at the window of the receiving teller of the bank. 

“If this illustration of the tube is kept in mind, the question seems to 
become simplified, as is often the case where simple illustrations are 
employed. The basic question in the case is, When did Mills & Gibb lose 
control of these checks ? and the answer is, The moment they were placed 
in the mail. In that connection it must be emphasized and remembered 
that the intention of Mills & Gibb is the controlling fact in this case. 
That intention was to part forever with possession of these checks, and to 
cause them to go forward without interference by Mills & Gibb or any- 
body else, until they reached their destination. In view of the stipulated 
facts it is a fair presumption that those checks would be accepted, but, 
whether a presumption arose or not, the checks were in fact accepted.” 
ACCOMMODATION INDORSEMENT OF CORPORATION NOTE. 

Is the president of a corporation, who indorses for accommodation 
a note made by the corporation, entitled to notice of dishonor? This is 
a question raised in a recent Tennessee decision, Nolan v. Wilcox Motor 
Company, published among the legal decisions in this issue. 

The Negotiable Instruments Law provides that a notice of dishonor 
need not be given to an indorser ‘‘where the instrument was made or 
accepted for his accommodation.”’ In this particular instance the in- 
dorser was the president of a corporation who signed the note as maker. 
The indorser was also one of the principal stockholders in the corporation 
and had never paid his subscription to the capital stock. It also ap- 
peared that the corporation had incurred indebtedness in excess of its 
capital stock and was practically insolvent. It was claimed upon these 
grounds that the note was made for the benefit of the indorser. Of course 
it is true that when the paper of a corporation is signed for accommodation 
an incidental benefit is thereby conferred by all of its stockholders. The 
court held however that this incidental benefit would not render the note 
an accommodation instrument as to the indorser and that, since he had 
not been given notice of dishonor, he was discharged from liability. The 
court stated that to hold otherwise would be equivalent to saying that, 
whenever a stockholder signs for the accommodation of the corporation, 
he accommodates himself, and is in effect not an indorser but a joint 
maker. This position the court declared was untenable. 

PRESENTMENT OF DEMAND NOTE. 

The question as to the time within which a demand note should be 
presented for payment in order to charge an indorser with liability is one 
which can not be fixed with any degree of accuracy and which is subject 
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to more or less controversy among the different states. The rule as pre- 
scribed by the Negotiable Instruments Law is to the effect that, in order 
to charge an indorser with liability on a demand note, the instrument 
must be presented within a reasonable time. If it is not presented within 
reasonable time then the indorser is discharged. 

In a recent Massachusetts decision, Plymouth County Trust Com- 
pany v. Scanlon, published among the legal decisions in this issue, it 
appeared that a demand note had been presented fourteen months after 
the date of issue. It was held that this was not within a “reasonable 
time” as required by the statute and that the indorser was therefore 
discharged by the delay. The decisions on this question in Massachu- 
setts are to the effect that a demand note must be presented within 
sixty days after its issue, in order to hold the indorser, unless a ange of 
trade or business to the contrary is established. 


A QUESTION IN EXCHANGE. 

Conditions hampering the transfer of money, brought about by the 
European war, are responsible for bringing up in the courts many ques- 
tions of law pertaining to foreign exchange. Such a question is presented 
in the case of Simonoff v. Granite City National Bank, recently decided 
by the Supreme Court of Illinois and published among the legal decisions 
in this issue. 

It appeared that on May 16th, 1914, the plaintiff Simonoff was about to 
leave Granite City, IIl., for Macedonia, of which country he was a 
native. The plaintiff’s brother desired to send some money to his former 
home in Macedonia and with that object the plaintiff and his brother 
went to the Granite City National Bank, where the brother purchased 
three foreign bills of exchange, drawn on the Comptoir National Escompte 
de Paris, aggregating 7700 francs and representing $1494.72 in American 
money. The exchange charges brought the total amount up to $1507.22, 
which sum the brother paid to the bank. Upon the plaintiff’s arrival in 
Macedonia, that country was at war with Austria-Hungary and the 
plaintiff was drafted, taken to Monastir and placed in the Army. He 
thereupon gave the bills of exchange to a man named Illoff, who was 
coming to the United States with instructions to return them to his 
brother in Granite City. This was done on July 16, 1914. The brother 
then made several demands for the money at the bank and each time was 
told to bring the bills back later and they would be paid. In the latter 
part of July the cashier offered to pay the bills at the current rate of 
exchange, which had changed greatly on account of the war. This would 
mean a considerable loss to the holder of the bills and he refused to accept 
payment on that basis. 

Finally in October, 1915, suit was commenced in the name of the 
Plaintiff, to whom the bills were payable, for the benefit of the brother, 
who had bought and paid for them. 

It was argued in behalf of the bank that the plaintiff could not recover 
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because of the fact that the bills had never been presented for payment 
to the bank at Paris, upon which they were drawn. Ordinarily present- 
ment and notice of dishonor are necessary in order to charge the drawer 
of a bill. It was held, however, that presentment for payment had been 
waived by the bank through its action in agreeing to pay the bills at a 
later date and then refusing to pay on the ground that payment would 
involve a loss in exchange. 

The question then arose as to the amount which the plaintiff would 
be entitled to recover. The trial court fixed the amount of damages 
according to the rate of foreign exchange on Paris at the time of the 
trial, February 16, 1916. Upon appeal it was held that this was erroneous 
and that the plaintiff was entitled to collect in accordance with the rate 
of exchange on the date of the first presentment of the bills to the defend- 
ant bank, namely on July 18, 1914, with legal interest from that date. 


DISCOUNTING NOTE FOR INSOLVENT CORPORATION. 

A rather unusual defense to a promissory note appears in a recent 
New Jersey decision, People’s National Bank of Tarantum v. Cramer. 
published among the legal decisions in this issue. 

The note was made by the defendant and was payable to a glass 
company. It had been delivered to the glass company in payment for a 
carload of glass bottles. The glass company discounted it with the 
plaintiff bank. It apeared that the cashier of the plaintiff, who repre- 
sented the bank in the discount transaction, was also treasurer and a 
director of the glass company and had knowledge that the glass company 
was in danger of going into receivership. This actually happened two 
days after the note was discounted. The defendant contended that the 
bank could not enforce the note, because of the knowledge which was 
imputed to it through its cashier and for the further reason that the 
carload was part of a contract for five carloads, the remaining four of 
which were never delivered, making it necessary for the defendant to go 
into the market and purchase that quantity of glass bottles. He did 
this at a loss which he claimed amounted to more than the amount of the 
note. 

It was held, however, that this was not a valid defense; the bank was a 
holder in due course of the note and, as such, entitled to enforce it. This 
holding was placed upon the ground that the cashier had no knowledge 
of the contract under which the glass company was obligated to deliver 
four additional carloads of bottles. 


™ 


CHECKING AGAINST INSUFFICIENT FUNDS. 

Many of the states have statutes making it a crime to issue a check 
against insufficient funds. California is one of these states. Section 
476a of the California Code provides that any person who, “willfully 
with intent to defraud, makes or draws or utters, or delivers to another 
person, any check or draft on a bank,”’ knowing that he has not sufficient 
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funds on deposit to pay the check in full upon presentment, may be 
punished by imprisonment for a period up to fourteen years. 

In this issue, among the legal decisions, we publish the decision of the 
California District Court of Appeal in the case of People v. Wilbur, where 
it was contended that the defendant did not come within the statute 
because the check, which he gave, was in a form which rendered it worth- 
less, apart from the fact that the funds were not in the bank. It seems 
that the defendant made the check in question payable to his own order 
and then delivered it to another party without indorsing it. It was con- 
tended that, in the hands of the person to whom it was delivered, the 
check was nothing more than ‘‘a worthless piece of paper.” It was held, 
however, that this fact would not save the defendant from imprisonment. 

In the opinion it was said: ‘The fact that the check may be a worth- 
less piece of paper in the hands of the person to whom it was delivered, 
because it has not been properly indorsed, does not enter as an element 
into the crime defined by the section upon which the charge is based. 
The check in this case, even if indorsed by the defendant, could be no less 
‘a worthless piece of paper,’ if, at the time of its presentation for pay- 
ment, the drawer had no money in or credit with the bank sufficient to 
satisfy it. Wetherefore can conceive of no reason for saying that it is 
material or necessary to the statement or consummation of the offense 
to show or prove that the check or draft so drawn and delivered is in such 
form as would make it legally binding upon the bank to pay it upon 
presentation, if the drawer then had adequate funds in, or credit with, 
the bank to satisfy it.” 


KEKE 4 KOKO YK KEK 


MONEY DEPOSITED FOR A SPECIFIC PURPOSE. 


When money is deposited in a bank for a specific purpose, it is generally 
held that it becomes a trust fund and that, upon the failure of the bank, 
the owner of the money is entitled to payment ahead of the general 
creditors. 

The question came up in a recent South Dakota decision as to whether 
the facts there brought out established a deposit of this character. The 
case is Stoll v. Meade County Bank and the opinion of the court is 
published in full on a subsequent page. 

Two parties, referred to as Stoll and Linch, deposited the sum of 
$1,250.80 in the defendant bank, which sum the bank was to hold in 
escrow as a trust fund to be paid over to Stoll or Linch, according to the 
outcome of certain litigation between the two, concerning the title to a 
piece of land. Without the consent of either of the parties the cashier of 
the bank placed the money thus deposited in with the general funds of 
the bank and issued a certificate of deposit for the amount payable to 
himself as trustee. The litigation resulted favorably to Stoll, but in the 
meantime the bank had been taken in charge by the bank examiner. It 
was held that, in as much as the money had been deposited for a specific 
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purpose, the bank held the same as trustee, and Stoll’s administrator was 
entitled to recover the amount as a preferred claim. 









RIGHTS OF SECURED CREDITOR UPON BANK’S INSOLVENCY. 

It makes quite a difference to the secured creditor of an insolvent 
corporation or individual, whether he is permitted to receive a dividend 
from the bankrupt estate upon the entire amount of his claim, or only 
upon the amount remaining after he has deducted the amount of the 
securities which he holds. 

The general rule is that the secured creditor is not entitled to dividends 
upon his entire claim; he must first deduct from his claim the proceeds 
received from the sale of his collateral, or the value of the same if it has 
not been disposed of. 

This rule was applied in a recent Georgia decision, Citizens’ & Southern if 
Bank v. Alexander, published among the legal decisions in this number. lf 
It seems that, upon the insolvency of the Irish-American Bank of Rich- i] 
mond County, the Citizens’ & Southern Bank, plaintiff in the case, i} 
proved its claim for the sum of $96,904. The receiver reported to the ‘| 
court that he had on hand sufficient funds to declare a dividend of eight i 
per cent. on the amount due each creditor. While the receiver did not i 
attack the correctness of the plaintiff's claim, he reported that, in his 
opinion, the plaintiff was entitled to a dividend only upon the sum of 
$84,855, because of the fact that the plaintiff had realized the sum of 
$12,049 on certain securities which it held as security for its claim. In 
this contention the receiver was supported by the court, and the plaintiff 
was permitted to receive a dividend only on the smaller sum. 
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BILL FOR PURCHASE OF LIVE STOCK NOT ELIGIBLE FOR 
REDISCOUNT BY FEDERAL RESERVE BANK. 

The Federal reserve act (paragraph 2 of section 13) provides that any 
Federal reserve bank may rediscount for any member bank notes, 
drafts or bills of exchange, ‘‘based on live stock,’”’ and having a maturity 
of not more than six months, exclusive of days of grace. 

The question has arisen whether, under this provision a Federal 
reserve bank may rediscount the bill or note of a packing company, 
the proceeds of which are used for the purchase of live stock, which is 
to be slaughtered upon purchase. The packing company contended 
that such instruments are based upon live stock within the meaning of 
this section. In an opinion, rendered by M. C. Elliott, counsel to the 
Federal Reserve Board, and published in the August issue of the Federal 
Reserve Bulletin, he reaches the conclusion that such paper is ineligible 
if it has a maturity of more than 90 days. 

In writing his opinion Mr. Elliott states: “It appears that while 
the proceeds of the notes in question are used to purchase live stock, 
such live stock is slaughtered the day of purchase or within two or three 
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days thereafter, the large percentage of which is put down to cure. 
The business of the packing company appears to be commercial rather 
than agricultural. 

“Considering the purposes of the act, as indicated by the context, 
it seems clear that Congress intended to limit all commercial paper— 
that is to say, paper the proceeds of which are used for a commercial 
purpose—to maturities of not exceeding 90 days. It permitted the 
discount of agricultural paper and paper based on live stock having-a 
longer maturity manifestly on the ground that time should be given for 
harvesting and marketing crops and for fattening and preparing for the 
market live stock. The live stock purchased by packing companies, 
however, is no longer to be carried as such, but is immediately to be 
converted into a commercial product and is intended for sale as such.” 


SCIENCE AND CREDIT. 

It is claimed by some writers that the granting of credit has been 
reduced to a science. Be that as it may, there is room for improvement, 
in so far as safeguarding the credits of a bank are concerned. 

The nearest approach of credit granting to becoming a science lies in 
the critical study and analysis of statements by bank credit men. And 
it is being found that through this channel a better basic understanding 
of the true condition that surrounds any particular line of trade can be 
had. 

The lack of careful study as to how to obtain concrete facts has done 
much to retard the science of credit granting. There can be no doubt 
that the safest methods of reaching these facts is through a sectional 
analysis of the statements of the firms asking for credit. And now that 
the banking world has adopted an arbitrary ratio of 200% as a propor- 
tion between current assets and liabilities, the work of analyzing a state- 
ment will be greatly expedited. With these thoughts in mind we have 
arranged with Alexander Wall, Manager of the Credit Department of the 
National Bank of Commerce of Detroit, for a series of articles on Credit 
Analysis. 

Mr. Wall has for a number of years been giving careful study to this 
subject, and we believe he will add much important information to what 
has already been written along these lines. In his introductory article, 
which appears in this issue of the JouRNAL, Mr. Wall takes up “Science 
and Credit,”” and explains why there is as yet no exact science in the 
granting of credit. 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


A QUESTION IN FOREIGN EXCHANGE. 


Simonoff v. Granite City National Bank, Supreme Court of Illinois June 21, 1917. 116 N. E. Rep. 636. 


The purchaser of bills of exchange on Paris entrusted them to 
his brother, who was going to Macedonia, for delivery to parties 
there. Upon the latter’s arrival he was drafted into the army and 
thereupon returned the bills to the purchaser at Granite City, Illinois. 
The defendant bank, from which the bills had been purchased, 
refused to pay the amount on the ground that it would thereby lose 
in exchange, but the purchaser was told to bring them back later. 
Later the bank was willing to pay the bills at the current rate of 
exchange which had changed greatly. It was held that the defendant 
had by this action waived presentment for payment and that it was 
liable for the amount of the bills at the rate of exchange on the date 
when the bills were first presented to it and payment demanded. 


Error to Appellate Court, Fourth District, on Error to Circuit Court, 
Madison County; Louis Bernreuter, Judge. 

Action by Sotir Simonoff against the Granite City National Bank. 
A judgment for plaintiff was reversed by the Appellate Court on pro- 
ceedings in error, and plaintiff brings certiorari. Reversed and remanded. 

M. R. Sullivan and Morgan Le Masters, both of Granite City (C. H. 
Burton and C. W. Burton, both of Edwardsville, of counsel), for plain- 
tiff in error. Edward J. Vaughn, of Granite City, and Warnock, Wil- 
liamson & Burroughs, of Edwardsville, for defendant in error. 

CaRTWRIGHT, J. On May 16, 1914, Sotir Simonoff, a native of Mace- 
donia, was about to leave Granite City, Ill., for that country. His 
brother, Illio Simonoff, desired to send money to his former home in 
Macedonia, and with that object the two brothers went to the Granite 
City National Bank, where Illio Simonoff purchased three foreign bills 


NOTE.—For other similar decisions see Banking Law Journal Digest §184, 
185. 
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of exchange drawn by the bank on the Comptoir National Escompte 

de Paris, Paris, France, for 4,000, 2,000 and 1,700 francs, respectively, 

making a total of 7,700 francs. The bills of exchange were in the fol- 

lowing form: 

“No. 444098. Check for Francs 4,000. 
“Granite City National Bank, Granite City, Ill. May 16, 1914 


“Pay out of the balance against this check to Sotir Simonoff, or order 
four thousand francs at current rate. 


“Granite City National Bank, 
“Hehner, a Cashier. 
“To Comptoir National Escompte de Paris, Paris, France.”’ 


The drafts represented $1,494.724 and the bank charged for exchange 
$12.496, making a total of $1,507.22, which Illio Simonoff paid. The 
bank gave to Illio Simonoff three receipts for the money paid for the 
bills of exchange, and he delivered the bills to Sotir Simonoff, who left 
on the same day for Macedonia. When Sotir Simonoff reached that 
country Servia and Macedonia were engaged in war with Austria- 
Hungary, and he was drafted and taken to Monastir to join the army. 
He therefore gave the bills of exchange to Theodore Illoff, who was 
coming to the United States, with directions to return them to IIlio 
Simonoff in Granite City. They were delivered to Illio Simonoff on 
July 16, 1914, and on or about July 18, 1914, he took the bills to the bank 
to get the money for them, and had a conference with D. S. Medich, 
who was in charge of the foreign exchange department and who issued 
the bills of exchange and who could speak his language. Illio Simonoff 
made a number of applications at the bank for payment up to and in- 
cluding September, 1915, but they were not paid, and suit was brought 
in the circuit court of Madison county to the October term, 1915, in 
the name of Sotir Simonoff, named as payee in the bills, for the use of 
Illio Simonoff, the beneficial plaintiff, who bought and paid for them. 

There was no controversy as to the facts above stated and no material 
difference in the evidence affecting the legal rights of the parties. The 
remaining facts, as conclusively settled by the judgment of the Appellate 
Court, are as follows: When Illio Simonoff presented the bills to Medich 
on or about July 18, 1914, he was told by Medich that he could come 
back within six or seven months and get his money. He went again to 
the bank in eight or nine days with George Gliroff and was told by Medich 
that the time had not yet come; that when the time came he would get 
his money, and to wait a couple of days and come back and get the 
money. Along in the middle of the summer of 1915, about a year after 
the bills had been presented to the defendant, Illio Simonoff went to 
the bank with N. Alabach as interpreter and had a conversation with 
the cashier, D. J. Murphy. Alabach asked the cashier why they would 
not pay the money on the drafts, and Murphy said they could not pay 
it because they would have to lose on the exchange. [Illio Simonoff 
went to the bank on another occasion, on July 15, 1915, with George 
Manioff, when the cashier said that they could not pay that much loss; 
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that exchange was away down; that he had received a letter from the 
New York bank, which he could not find, and he told them to come back 
later. A week afterward they went back, when the cashier was willing 
to pay the bills at the current rate of exchange, which had changed 
greatly on account of the war. This would mean a considerable loss to 
Simonoff, and he refused to accept payment on that basis. 

It is argued in support of the judgment of the Appellate Court that 
there was no liability of the defendant, as drawer of the bills of exchange, 
because they had not been presented for payment to the bank of Paris, 
and in the absence of presentment for payment and notice of nonpay- 
ment and dishonor the defendant was discharged, and this appears to 
have been the view of the Appellate Court. The contract relation 
between the drawer and payee of a bill of exchange is that the drawer 
engages that on due presentment the bill will be accepted or paid, or 
both, according to its tenor, and if it be presented and the necessary 
proceedings on dishonor be duly taken, he will pay the amount to the 
holder or to any indorser who may be compelled to pay it. Therefore, 
in the absence of any stipulation in the bill, it is necessary, in order to 
charge the drawer, to present the same to the drawee in a reasonable 
time, and, in case the bill is not paid or accepted, to give notice to the 
drawer. Industrial Bank of Chicago v. Bowers, 165 Ill. 70, 46 N. E. 
10, 56 Am. St. Rep. 228; Montelius v. Charles, 76 Ill. 303; Negotiable 
Instruments Act, arts. 6, 7. It does not appear that the defendant had 
any money or balance in the Paris bank out of which the bills were to 
be paid, and the officers of the bank did not know what the words 
“at current rate’’ meant, but the method in use was to advise the Hanover 
National Bank, correspondent of the defendant in New York City, that 
bills of exchange had been issued, and the Hanover National Bank would 
advise the bank in Paris. So far as known, the Hanover National Bank 
had no money in the Paris bank nor any indebtedness due it from the 
bank, but the business was done by credits on a mutual account. 

The simple fact that the drawer of a bill of exchange has no funds in 
the hands of the drawee will not excuse the holder from making present- 
ment to the drawee and giving notice of nonpayment (Walker v. Rogers, 
40 Ill. 278, 89 Am. Dec. 348), and it appears that provision had been 
made for the payment of any bill that might be drawn by the defendant 
on the Paris bank through notice to the Hanover National Bank. When 
the bills were returned to defendant it was under no legal liability to 

pay them unless a state of war and the drafting of Sotir Simonoff would 
excuse presentment, and if there was no legal liability to pay the bills 
without presentment to the Paris bank, the defendant could not have 
been compelled to do so, but its right in that regard was one that could 
be waived, and the claim of the plaintiff was that it had been waived. 
The claim being that presentment was waived, it is not a question in the 
case whether the circumstances would legally excuse presentment. 
Section 108 of the Negotiable Instruments Act provides that notice of 
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dishonor may be waived either before the time of giving notice has 
arrived or after the omission to give due notice, and the waiver may be 
express or implied. As it may be implied, any acts or conduct calcu- 
lated to lead the holder of the bill to believe that presentment is waived, 
or to mislead him and prevent him from treating the bill as he otherwise 
would, will operate as a waiver. Section 110 provides that a waiver of 
protest, whether in the case of a foreign bill of exchange or other nego- 
tiable instrument, is deemed to be a waiver not only of a formal protest, 
but also of presentment and notice of dishonor, and upon general legal 
principles there is no reason why the right of the defendant to have the 
bill presented to the Paris bank might not be waived. The defendant 
and payee were the only parties to the contract, and there was no con- 
tract relation of the Paris bank to be affected, since there is no contract 
relation between the drawee and the other parties until acceptance. 

In this case it is clear that there was a waiver of presentment, and, 
the presentment being waived, it is, of course, wholly immaterial whether 
the bill would have been accepted and paid under the existing plan 
of charges and credits. The contracts of the defendant being to pay the 
amount of the drafts upon conditions of presentment, dishonor, and 
notice, when the conditions were waived the contract to pay was freed 
from them, and the liability became absolute. 

The trial court fixed the amount of damages according to the rate of 
foreign exchange on Paris at the time of the trial, on February 16, 1916, 
instead of at the time of the presentment of the bills to the defendant, 
on July 18, 1914, with legal interest from that date. By Section 1 of 
the former statute the drawer of a foreign bill of exchange, in case of 
presentation, nonacceptance, or nonpayment and notice, was liable to 
pay the face of the bill, with legal interest from the time it ought to have 
been paid, and 10 per cent. damages in addition, together with costs and 
charges of protest, but that section was repealed by the Negotiable 
Instruments Act, which contains no provision on the subject. 

By the law merchant the holder of a dishonored foreign bill of exchange 
is entitled to recover re-exchange in addition to the face of the bill, with 
interest and the expenses consequent on the dishonor of the bill. 

Re-exchange is the price that the holder of a dishonored bill must pay 
on the date of dishonor in the currency of the country where the original 
bill was drawn, payable where the original bill was payable, for a good 
bill, for the same amount of money. Pavenstedt v. New York Life 
Ins. Co., 203 N. Y. 91, 96 N. E. 104, Ann. Cas. 1913A, 805. That 
would exactly compensate the payee for the damages suffered, and the 
drawer be liable for the re-exchange, no matter how materially the rate 
might have changed before the dishonor. 

In this case the bills had not been dishonored, and there was no oc- 
casion for the payment of re-exchange, but, presentment having been 
waived, the plaintiff was entitled to receive at the time of the waiver, in 
the currency of this country, the market value of 7,700 francs. That 
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amount was then due, and he was entitled to recover interest from that 
date. The value of the 7,700 francs in the currency of this country 
depended on the rate of exchange at the time he became entitled to 
such value, and he was not required to accept the value of 7,700 francs 
more than a year afterward, when they had depreciated in the markets 
of this country. The trial court did not adopt the correct method of 
ascertaining the damages, but deducted the rate of exchange in force at 
the time of the trial, and in this particular erred. 

The bills of exchange were admissible under the common counts. 
Brower v. Rupert, 24 Ill. 182. 

The Appellate Court erred in deciding that there was no right of 
action and in not sustaining the error assigned concerning the measure 
of damages, and therefore the judgments of the Appellate Court and the 
circuit court are reversed, and the cause is remanded to the circuit court. 

Reversed and remanded. 


ACCOMMODATION INDORSEMENT OF 
CORPORATION NOTE. 


Nolan v. Wilcox Motor Company, Supreme Court of Tennessee May 12, 1917. 





195 S. W. Rep. 581. 





The president of a corporation, who was also a stockholder, 
indorsed for accommodation a note made by the corporation. He 
later resisted collection of the note on the ground that notice of 
dishonor had not been given to him. The Negotiable Instruments 
Law provides that notice need not be gvien to an indorser “where 
the instrument was made or accepted for his accommodation.” 
It was held that this did not apply to the present case. The instru- 
ment was made for the accommodation of the corporation and not 
of the indorser. 


Appeal from Chancery Court, Shelby County; Francis Fentress, 
Chancellor. 

Bill by L. C. Nolan against the H. E. Wilcox Motor Company, in 
which was filed a cross-bill. From a judgment for plaintiff, and against 
defendant on its cross-bill, defendant appeals. Affirmed. 

M. C. Ketchum, of Memphis, for appellant. George Harsh, of 
Memphis, for appellee. 

Net, C.J. The bill was brought to recover on an account for services 
in the sum of $1,321. The defendant filed an answer and cross-bill 
interposing as offsets an item of $500, alleged to have been paid for the 
complainant, and a note of $3,953.47. There is no practical contro- 
versy as to the validity of the account, and it is clear from the evidence 
that the offset of $500 should not be allowed. The only difficulty in 
the case arises over the note. It is in the following words and figures: 
“3953.47 Memphis, Tenn., Nov. 11, 1913. 

“One year after date I promise to pay to the order of H. E. Wilcox 
Motor Car Co. thirty-nine hundred and fifty-three 47/100 dollars, at 

NOTE.—For similar decisions see Banking Law Journal Digest and Supple- 
ment §323. 
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office of H. E. Wilcox Motor Car Co., Minneapolis, Minn., 6% interest. 
Value received. 


“(Signed] Nolan Bros. Motor Truck Co., 
“By L. C. Nolan, Pres. 
“E. H. Nolan, V. P.” 

This note was indorsed before delivery by L. C. Nolan and also by his 
brother, E. H. Nolan. 

After delivery, for the purpose of conveying title, it was indorsed by 
the H. E. Wilcox Motor Car Company to the H. E. Wilcox Motor 
Company. 

The chancellor held that, under sections 63 and 64 of the Negotiable 
Instruments Law, L. C. Nolan was liable only as indorser, and, inasmuch 
as there was no evidence of demand of the maker, and notice of dishonor 
given the indorser, L. C. Nolan was not liable on the paper. 

It is insisted by the defendant, under the authority of Bank v. Busby, 
120 Tenn. 652, 113 S. W. 390, that parol evidence was properly intro- 
duced to show an agreement on the part of the complainant to become 
liable on the note as joint maker, and that the evidence shows such an 
agreement; but we do not think the evidence sustains the contention. 

It is insisted, for the complainant, that the indorsement was for the 
accommodation of the maker. The defendant insists that, if the paper 
was an accommodation paper at all, the party accommodated was the 
complainant. This contention is based on the following facts: L. C. 
Nolan and E. H. Nolan were the principal stockholders of Nolan Bros. 
Motor Truck Company, and they had never paid in their subscriptions 
to the capital stock. Indebtedness had been incurred in excess of the 
capital stock, and the corporation was practically insolvent. The note 
was indorsed by the complainant before delivery in order to give it 
currency; that is, to induce the defendant to accept it for the debt which 
the corporation owed to the defendant. 

Does the fact that the conplainant was a stockholder in the corpora- 
tion which made the note justify a conclusion that the indorsement was 
for the benefit of himself, in the sense of section 115, subsection 3, of the 
Negotiable Instruments Law? That section reads: 

“Notice of dishonor is not required to be given to an indorser in either 


of the following cases: * * * (3) Where the instrument was made or 
accepted for his accommodation.” 


We think an affirmative answer to the inquiry just stated would be in 
conflict with the principles which distinguish accommodation paper. 
“The mercantile credit of parties,’’ says Daniel, “is frequently loaned 
to others by the signature of their names as drawer, arceptor, maker, 
or indorser of a bill or note, used to raise money upon, or otherwise for 
their benefit. Such instruments are termed accommodation paper. An 
accommodation bill or note, then, is one to which the accommodation 
party has put his name, without consideration, for the purpose of accom- 
modating some other party who is to use it, and is expected to pay it.” 
Daniel on Neg. Inst. (6th Ed.) 189. 
It is said, in 8 Corpus Juris, p. 255, §402: 
“An essential element of accommodation paper is that it must be 
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loaned or signed by one party for the purpose of procuring credit or 
the other, generally or for a specific purpose’’—citing many authorities. 

To the same effect are numerous definitions appearing under section 
398, note 52. The Negotiable Instruments Law (section 29) defines 
the term “accommodation party” thus: 


“An accommodation party is one who has signed the instrument as 
maker, drawer, acceptor or indorser, without receiving value therefor, 
and for the purpose of lending his name to some other person.” 


Section 63 of the Negotiable Instruments Law provides that a person 
placing his signature on an instrument otherwise than as maker, drawer 
or acceptor is deemed to be an indorser, unless he clearly indicates by 
appropriate words his intention to be bound in some other capacity. 
Under this section it is held that persons putting their names on the back 
of a note before delivery for the accommodation of the maker are accom- 
modation indorsers. Deahy v. Choquet, 28 R. I. 338, 67 Atl. 421, 14 
L. R. A. (N. S.) 847. The party accommodated need ‘not be a party to 
the note, and such accommodation may originate in the request or sug- 
gestion of a third person; but, of course, the accommodation must be 
with the knowledge and assent of the party accommodated, in order to 
hold the latter bou'nd to the accommodation party, when he has paid 
the obligation. 8 C. J. 254,255. Having made payment to the holder, 
the accommodation party may sue the accommodated party for reim- 
bursement, since the relation between them is in effect that of principal 
and surety; the accommodation party being the surety. 8 C. J. p. 
269, §422; page 270, §424; page 272, §425; Daniel, Neg. Inst. (6th Ed.) 
$1342. 

Now, if it be true, as matter of law that one who indorses an accom- 
modation paper for a corporation becomes an accommodation party, not 
only to the corporation itself, but to the individual stockholders as well, 
then a debt is raised against them in favor of the accommodation party 
without. their consent, and it may be even without their knowledge. 
It would follow that, instead of incorporation protecting stockholders 
from individual liability for the debts of the corporation, they could 
be made personally liable at the will of the managing officers of the cor- 
poration, and any one who might choose to become its accommodation 
indorser, or an accommodation party for it in any form. Soit cannot 
be true that the mere fact of indorsing for the accommodation of a cor- 
poration raises a personal liability against the stockholders; nor is this 
conclusion invalidated by the fact that the accommodation party is 
himself one of the stockholders. A corporation is a legal person, distinct 
from its stockholders and from each of them. If the stockholder be 
not personally bound upon the debt of the corporation covered by the 
paper to which he lends his name, it is not possible to say that it is for his 
accommodation, unless it be laid down as a true principle that whatever 
accommodated the corporation as a legal entity necessarily accommo- 
dates in law each of its stockholders, in the sense of the law merchant. 
This would be equivalent to saying that, whenever a stockholder goes 
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upon an accommodation paper for the corporation, he accommodates 
himself and is in effect only a joint maker, which position is untenable. 
The party accommodated is defined as “he to whom the credit of the 
accommodation party is loaned.” 8 C. J. p. 254, §401. The inquiry 
always is— 

Pe to — did the accommodation party loan his credit as a matter of 
act.” b 

Can it be said that the accommodation party lends his credit to him- 
self? It is true that, when a corporation is accommodated, there is 
an incidental benefit conferred upon all of its stockholders; but “the 
fact that one derives some incidental benefits from the paper will not 
make it an accommodation paper as to him.” Id. Thus a note given 
by a bank director to the bank for the overdue interest on another note 
held by the bank, so as to enable it to pass the inspection of the bank 
examiner, is a note for the accommodation of the maker of the other 
note, and not for the accommodation of the bank, and the bank can 
enforce it, although no consideration therefor moved to the director. 
Skagit State Bank v. Moody, 86 Wash. 286, 150 Pac. 425, L. R. A. 
1916A, 1215; 8 C. J. 255, note. 

The case of McDonald v. Luckenbach, 170 Fed. 434, 95 C. C. -A. 
60, is in its facts strikingly like the case before us. In that case it ap- 
peared the defendants, who were respectively the president and secre- 
tary, and also directors and large stockholders in the corporation, in- 
dorsed a note made by the corporation, to raise money. When the 
note matured the company had no money to pay it, as defendants 
knew. It was held that the defendants were liable only as indorsers, 
and could not be legally proceeded against without presentment and 
notice of dishonor. It was insisted in that case that the defendants 
were really liable as makers, and therefore notice of dishonor was un- 
necessary, and also that under the circumstances of the particular case 
no notice of dishonor was necessary, because the defendants were the 
officers of the company upon whom demand would have to be made, 
and were fully advised of the fact that the company was without funds 
to pay the note. 

We are again referred to Bank v. Busby as authority for the proposi- 
tion that a stockholder in a corporation, circumstanced as was the com- 
plainant in the present case, on indorsing the company’s note before 
delivery, if such indorsement was for accommodation, must be held to 
have indorsed for his own accommodation, and that he could not there- 
fore be entitled to notice of the dishonor of the paper. The decision in 
the case of Bank v. Busby was based primarily upon the fact that the 
evidence showed that all the stockholders who indorsed the note had, 
at the time, agreed among themselves to be joint makers. Of course, 
stockholders could make a note, all as principals, for the accommodation 
of their corporation. If they were such principals, no question concern- 
ing notice of dishonor could arise; nor do we see that it could be said in 
any legal sense that they were making the note for the accommodation 
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of themselves. If it was meant that, because the same parties had been 
bound on a previous note, or notes, they accommodated each other by 
executing a renewal as principals, while this may have been an accom- 
modation in the sense of a benefit to each other, yet it was not a lending 
of credit as before explained, and could have no bearing upon the opera- 
tion of section 115 of the Negotiable Instruments Law. We are unable, 
therefore, to follow Bank v. Busby on the point just indicated. 

As to the point that there was no need of presentment, or notice of 
dishonor, because the Nolan Bros. Motor Truck Company was insolvent, 
and known to be so by complainant, and because he was one of the 
principal stockholders and president, we need only say that this point 
is fully shown by the authorities to be without merit. Moreover, no 
such exception is made in the Negotiable Instruments Law, which pur- 
ports to cover the subject. 

It is true, as insisted by defendant and cross-complainant, that where 
the note is on its face payable at the business place of the holder, it is 
sufficient that it be there on the day, in the hands of the holder, or his 
agent, ready for payment, and that no funds are present, and no one calls 
to make payment; no formal or clamorous demand in such case being 
necessary. But this does not dispense with the necessity of giving notice 
to the indorser of the failure of the maker to pay. State Bank v. Napier, 
6 Humph. (25 Tenn.) 270, 44 Am. Dec. 308; Apperson & Co. v. Union 
Bank, 4 Cold. (44 Tenn.) 445; F. Lane & Co. v. Bank of West Tenn., 
9 Heisk, (56 Tenn.) 419, 433-436. Moreover, in the case before us, the 
holder was the H. E. Wilcox Motor Company, while the place of payment 
was the office of the H. E. Wilcox Motor Car Company, a different cor- 
porate entity. So it does not appear why the usual formal presentment 
should not have been made. However, as no notice was given to the 
indorser, the result would be the same—the release of the indorser. 

On the grounds stated, we are of the opinion that the chancellor com- 
mitted no error in disallowing the two offsets and decreeing in favor of the 
complainant upon his account. His judgment is therefore affirmed. 

BucHANAN, J., d ssents. 


PRESENTMENT OF DEMAND NOTE. 


Plymouth County Trust Company v. Scanlon, Supreme Judicial Court of Massachusetts, May 25, 
1917. 116 N. E. Rep. 468. 






Where a note, payable on demand, is not presented until fourteen 
months after the date of issue, the presentment is not within a 
reasonable time as required by the Negotiable Instruments Law and 
the indorser is discharged. 

Report from Superior Court, Plymouth County; Hugo A. Dubuque, 

Judge. 

NOTE.—For other similar decisions see Banking Law Journal Digest §401. 
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Action by the Plymouth County Trust Company against Ellen J. 
Scanlon. Judgment for plaintiff. On report at request of parties. 
Judgment for defendant ordered to be entered in accordance with Rev. 
Laws, c. 173, §120, as amended by St. 1915, c. 185, §1. 

Nutter, King & Keith, of Brockton, for plaintiff. Elmer H. Fletcher, 
of Brockton, for defendant. 

De Courcy, J. The main question raised by the exceptions is whether 
the demand note in suit was presented for payment “within a reasonable 
time after its issue,” as required by the Negotiable Instruments Law. 
R. L. c. 73, §88. The note was made by Maurice A. Scanlon, dated 
November 29, 1910, payable to the order of the plaintiff, and endorsed 
by the defendant Ellen J. Scanlon, the wife of the maker. On January 
29, 1912, it was presented at the Trust Company for payment, and notice 
of dishonor was duly sent to the endorser. 

The statute expressly provides (section 209): 


“In determining what is a ‘reasonable time,’ or an ‘unreasonable time’ 
regard is to be had to the nature of the instrument, the usage of trade or 
business, if any, with respect to such instruments, and the facts of the 
particular case.” 


It was decided in Merritt v. Jackson, 181 Mass. 69, 62 N. E. 987, 
under this statute, that in the absence of any evidence to show a usage 
of trade or business to the contrary, or of facts in the particular case to 
bring it within section 209, a demand note must be presented within 
sixty days in order to hold the endorser. That case is decisive of the 
present one. The plaintiff has failed to show that any usage with respect 
to demand notes has grown up different from that which had the force 
of law in this commonwealth for nearly sixty years before the enactment 
of the Negotiable Instruments Law. Nor were any facts in evidence 
which render this customary standard inapplicable. The defendant, 
who endorsed the note for the accommodation of her husband, had no 
knowledge of his business dealings, or of the fact that he had paid in- 
terest on this note. She never was in the plaintiff’s place of business, 
where the note was payable. The earlier notes endorsed by her were 
time notes, and were paid or renewed at maturity. And while the maker 
of the note made an assignment for the benefit of creditors July 13, 1911, 
the demand for payment of this note was not made on him until January 
29, 1912; although his place of business was on Main Street in Brockton, 
within two or three hundred feet of the Trust Company. 

In some circumstances it may be a difficult question to determine 
what shall be deemed a reasonable time within which to demand pay- 
ment of the maker, in order to charge the endorser. Seaver v. Lincoln, 
21 Pick. 267. We are of opinion however, that on the undisputed facts 
in the present case a demand made fourteen months after the issue of 
the note was not made “within a reasonable time’’; and that the judge 
should have ruled as requested by the defendant. Merritt v. Jackson, 
ubi supra; Commercial National Bank v. Zimmerman, 185 N. Y. 210, 
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77 N. E. 1020; Anderson v. First National Bank of Chariton, 144 Iowa, 
251, 122 N. W. 918, 138 Am. St. Rep. 288. Frazee v. Phoenix National 
Bank, 161 Ky. 175, 170 S. W. 532. See Toole v. Crafts, 196 Mass. 397, 
401, 82 N. E. 22. 

The conclusion reached on the main question makes it unnecessary 
to consider the defendant’s exception to the admission of the letter from 
the attorneys of the maker of the note. 

In accordance with the report, a verdict for the defendant shall be 
entered in accordance with R. L. c. 173, §120, as amended by St. 1915, 
c. 185, §1. 

Ordered accordingly. 


ALTERATION OF NOTE. 


Donnybrook State Bank v. Corbett, Supreme Court of North Dakota, June 2,1917. 163 N. W. Rep. 275. 


The defendant signed a note, intended to be for $1,500, and 
delivered it to the plaintiff bank. The figures $1,500 appeared 
correctly in the note, but through an inadvertence the word “hun- 
dred” was omitted after the word “fifteen.”’ A clerk of the plain- 
tiff bank, noticing the mistake, innocently wrote the word “hundred” 
diagonally across the face of the note. When the defendant was 
sued on it he claimed that the note had been wrongfully altered. 
It was held that the defense was 'a sham and that the note could be 
enforced for $1,500. 


Appeal from District Court, Ward County; K. E. Leighton, Judge. 

Action by the Donnybrook State Bank against V. A. Corbett. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Palda & Aaker and I. M. Oseth, all of Minot, for appellant. John 
J. Coyle, of Minot, and P. M. Clark and A. W. Gray, both of Kenmare, 
for respondent. 

Rosinson, J. In this case defendant appeals from a judgment against 
him for $1,500 and the foreclosure of a mortgage securing the same. 
The defendant was owing one A. W. Gray a sum in excess of $2,000, 
which was secured by a chattel mortgage. Pursuant to agreement, 
Gray gave defendant a release of the $2,000 mortgage, gave him credit 
for $1,500, and he made to the defendant bank, for the use and benefit 
of A. W. Gray, a chattel mortgage to secure the payment of $1,500 and 
a promissory note, which, according to contract, should have been for 
$1,500, but by some inadvertence the word “hundred” was omitted 
after the word “fifteen,” though the figures “$1,500.00” were plainly 
written at the top of the note. After the making of the note, a clerk of 
the plaintiff, discovering the mistake, innocently wrote the word “hun- 
dred”’ on a diagonal across the face of the note. The word “hundred” 
was written as a memorandum, without any fraud or deception. 

The answer of the defendant is that, at the time of making the note 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §31. 
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and mortgage, he was not indebted to the plaintiff, and that he made 
the note to the bank at the request of A. W. Gray as an accommodation 
note for $15; and that it was made without any consideration whatever; 
and that it was made only for the purpose of pacifying the state bank 
examiner; also, that after receiving the note the plaintiff or its employes 
wrongfully changed and altered it so as to read “fifteen hundred.”’ 
The defense is an obvious sham. People do not give accommodation 
notes for $15, and such notes do not pacify bank examiners. The 
plaintiff owed Gray over $2,000, and on making the note to the bank he 
obtained credit for $1,500 and a release of his $2,000 chattel mortgage. 
It was a fair business deal in which there was no fraud or deception. 
The note is in evidence, and it shows the word “hundred”’ written across 
its face after the word “fifteen.’”” The word “hundred”’ is written diago- 
nally as a memorandum. It is in a different handwriting, and there is 
no attempt at disguise; and at the top of the note there are the plain 
figures, “$1,500.00.” The noteis dated June 1, 1914. The mortgage is 
made to secure a promissory note to the Bank of Donnybrook for $1,500, 
dated June 1, 1914, due June 1, 1915, with interest at 10 per cent. The 
note is in all respects the same, excepting the omission of the word “hun- 
dred” after the word “fifteen.” Really it seems that people should be 
ashamed to make such a defense, or to appeal sucha case to this court. 
Judgment affirmed. 
CHRISTIANSON, J., concurs in result. 


CHECKS RECEIVED BY BANK AFTER DEPOSITOR’S 
INSOLVENCY. 


Chapman v. Mills & Gibb, United States District Court, February 2, 1917. 241 Fed. Rep. 715. 


A corporation had a deposit in a bank, which held its overdue 
notes for an amount exceeding the deposit. The corporation in- 
dorsed checks payable to it and mailed them to the bank for deposit. 
Before the checks were received by the bank a receiver of the cor- 
poration was appointed. The bank, with knowledge of the receiver- 
ship, collected the checks and applied the proceeds to the notes. 
It was held that the corporation lost control over the checks upon 
mailing them and that the bank was entitled to use the proceeds in 
this manner. 


Receivership suit by Henry W. Chapman against Mills & Gibb. On 
petition of Merchants’ National Bank of Providence, R. I. Claim of the 
bank allowed. 


The facts are set forth in a stipulation between the receivers and the 
bank, and it is also stipulated that the order of this court, determining the 
questions presented by the stipulation, shall have the same force and 

“effect as if the same were a judgment or decree of a court of competent 
jurisdiction rendered in a plenary suit or action brought by the receivers 
against the bank to recover $5,115.64, the net amount of checks collected. 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §261. 
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The essential facts stipulated are as follows: 

At the times here concerned, Mills & Gibb was a New Jersey corpora- 
tion, doing business in the city of New York, and Merchants’ National 
Bank was a national banking corporation in Providence, R. I. The bank 
from time to time, for many years, had made loans to Mills & Gibb, and 
Mills & Gibb was accustomed to keep a deposit drawing account with the 
bank, and on May 12, 1916, the bank held overdue notes of Mills & Gibb 
in excess of the amount of the checks in question. On or about noon of 
May 12, 1916, Mills & Gibb indorsed to the order of the bank a number 
of checks, drawn by various customers of and payable to the order of 
Mills & Gibb, and also made out a deposit slip or ticket reciting the 
deposit of the checks with the bank, and placed these in an envelope, 
postage prepaid, properly addressed to the bank, and deposited the 
envelope in the mails. This indorsement was: 

“‘Pay to the order of Merchants’ National Bank, Providence, R. I. 

“May 12, 1916. Mills & Gibb.” 

According to the stipulation: ‘The said checks were forwarded by 
Mills & Gibb with the intention that they should be collected by the said 
Merchants’ National Bank, and that the proceeds thereof, when collected, 
should be credited to the account of Mills & Gibb with said bank, and the 
said bank received the said checks and credited the account of Mills & 
Gibb with the face amount thereof, subject to the right to charge back 
against the account of the said Mills & Gibb any of the said checks which 
were not collected, and subject also to any exchange or collection charges, 
and the said checks were so credited by the said bank to Mills & Gibb in 
its account with the latter corporation.’”’ After the mailing above re- 
ferred to, and later on the same day, May 12, 1916, application was made 
in the United States District Court for the Southern District of New 
York, for the appointment of receivers for Mills & Gibb, and receivers 
were appointed and duly qualified. 

The checks above referred to were received by the bank on May 13, 
1916; i. e., after the receivers were appointed. These checks were col- 
lected by the bank in the ordinary course of business, the amount col- 
lected each day being applied on overdue notes of Mills & Gibb. An- 
cillary receivers were not appointed in Rhode Island until May 19, 1916, 
on which date a petition was filed in the United States District Court for 
the District of Rhode Island, for their appointment, and they were 
appointed and duly qualified. When the bank received the checks, its 
officers knew that receivers had been appointed in New York. 

Prior to May 12, 1916, it had been the custom of Mills & Gibb to for- 
ward to the bank, from time to time, checks to be credited to its account 
with the bank, but such checks, prior to May 12, 1916, had been, in each 
case, checks drawn by Mills & Gibb on Chemical National Bank of 
New York and payable to the order of Merchants’ National Bank of 
Providence. The forwarding on May 12, 1916, of the 51 checks drawn 
by customers of Mills & Gibb on various banks, payable to the order of 
Mills & Gibb and indorsed by the latter to the order of the Merchants’ 
National Bank of Providence, was the first instance of the forwarding by 
Mills & Gibb to the bank of checks of this character. The bank claims 


that it was entitled to offset the amount of the proceeds of collection of 
the checks against the indebtedness of Mills & Gibb to it upon the 
notes, while the receivers claim that the bank was not entitled to make 
the offset, but is liable to pay to the receivers the full amount of the 
proceeds of collection of the checks less exchange charges. ; I 
No question of fraud is involved and, as the proceeding was in equity 
and not in bankruptcy, no question of preferential payment arises. 
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Henry Root Stern, of New York City, for receivers. 

William R. Dorman, of New York City, for Merchants’ Nat. Bank. 

Mayer, District Judge (after stating the facts as above.). Pre- 
liminarily it may be stated that the bank has a general lien or title to 
the checks by virtue of the indorsement and mailing prior to the appoint- 
ment of receivers in this jurisdiction, irrespective of the physical receipt 
by the bank unless the appointment of receivers intermediate between 
the time of the physical mailing and the time of the physical receipt gave 
the right of possession to the receivers in New York, and that, in such 
case, the bank would have the right to offset the proceeds of the checks 
against the overdue notes of Mills & Gibb. Further, the receivers ap- 
pointed in New York and the ancillary receivers appointed in Rhode 
Island in this equity conservation proceeding were ordinary receivers, 
governed by ordinary equity principles, and at the time in question there 
was not any transfer of title of the assets of Mills & Gibb to the receivers, 
and the receivers had the right of possession upon their appointment, 
only to those assets of which Mills & Gibb then had title. 

Various contentions are made by each party, but it is necessary to 
consider only the effect, in law, of the mailing of the checks prior to 
the appointment of receivers in the main proceeding in New York. 

Many cases have been cited by counsel relating to the mailing of 
letters, but diligent search has failed to disclose any case which may be 
said to be directly in point. In criminal cases, whether here or in Eng- 
land, the statute, asserted to have been violated, usually sets forth, 
with reasonable precision, under what circumstances an offense is 
committed. The ultimate purpose sought to be accomplished under 
those statutes is the prevention of interference with the mails and the 
preservation of the integrity of the post office system, and therefore, 
cases like Regina v. Jones, 4 Cox Crim. Cases, 198 and United States, 
v. Nutt, 27 Fed. Cas. No. 15,904, p. 206, are not of much service. 

Reference is made to the regulations established by the Post Office 
Department of the United States, whereby under certain circumstances 
the department, in its discretion, may decide to return a mailed com- 
munication to the sender. But such regulations, and the opinions of 
Attorneys General in respect thereof, are irrelevant to the question here 
concerned because, in this case, it is conceded that the sender intended 
that the transit of the mailed matter should be uninterrupted until 
destination was reached, and because, in point of fact, that intention was 
carried out and the sender did not in any manner seek to recall the mailed 
matter, but by its conduct disabled itself from exercising any dominion 
or authority over the mailed matter once that it had been placed in the 
custody of the Post Office Department for transmission to address of 
destination. 

It may well be that interesting questions would arise if the sender had 
recalled its letter and the Post Office Department had returned the letter 
before it reached its intended destination. That, however, is not the 
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case. Some of the cases cited speak of the Post Office Department as an 
agent, but I am inclined to think that that is rather a loose way of 
designating the position and function of the department in a case such as 
this. The department is the instrumentality whereby the mailed matter 
proceeded forward, but it is in a sense as inanimate as if there stretched 
direct from the office of Mills & Gibb to the office of the bank in Rhode 
Island a mailing tube, and by some pneumatic device some one in Mills & 
Gibb had started this letter through the tube and it had come out at the 
other end at the window of the receiving teller of the bank. 
If this illustration of the tube is kept in mind, the question seems to 
become simplified, as is often the case where simple illustrations are 
employed. The basic question in the case is, When did Mills & Gibb 
lose control of these checks? and the answer is, The moment they were 
placed in the mail. In that connection it must be emphasized and 
remembered that the intention of Mills & Gibb is the controlling fact in 
this case. That intention was to part forever with possession of these 
checks, and to cause them to go forward without interference by Mills & 
Gibb, or anybody else, until they reached their destination. In view of 
the stipulated facts it is a fair presumption that those checks would be 
accepted, but, whether a presumption arose or not, the checks were in 
fact accepted. 
I cannot see that the fact that payment was made by Mills & Gibb 
to this bank for the first time in this way involves the principle here 
considered, or in any manner affects the right of the bank, nor am I able 
to see how the bank is affected by the fact that it took some days to 
collect upon these checks. The vital point is that Mills & Gibb, by their 
own act and in accordance with their own intention, relinquished and 
lost possession of these checks about noon, May 12, 1916, and that Mills 
& Gibb and the receivers (in addition to any other reasons which may be | 
advanced) for this reason never had the right, at any time after noon of if 
May 12, 1916, to the possession of these checks.. Entertaining this 
opinion, the claim of the bank must prevail. 


CHECKING AGAINST INSUFFICIENT FUNDS. 


165 Pac. Rep. 729. 











































People v. Wilbur, District Court of Appeal, California, April 24, 1917. 






Under the California statute, making it a crime to check against 
insufficient funds, the offense is committed where the drawer makes 
the check payable to his own order and delivers it to another person 
without indorsing it; the gist of the offense is the intent to defraud. 






Appeal from Superior Court, Humboldt County; George D. Murray, 
Judge. 

A. H. Wilbur was convicted of an offense, and he appeals. Affirmed. 

Henry L. Ford, of Eureka, for appellant. U.S. Webb, Atty. Gen., 
and J. Charles Jones, Deputy Atty. Gen., for the People. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §113. 
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_ Hart, J. By an information duly filed, the district attorney of Hum- 
boldt county charged the defendant with the crime of drawing a bank 
check without funds in bank, as follows: 


That the said defendant did, on the 3lst day of October, 1916, at and 
in the county of Humboldt, “willfully, unlawfully, feloniously, fraudu- 
lently, knowingly and with intent to defraud H. A. King, make, draw, 
utter and deliver to H. A. King, a certain check and draft upon a certain 
bank, banker and depositary, to wit, The First National Bank of Eureka, 
a banking corporation duly organized for the purpose of doing a banking 
business under and by virtue of the laws of the United States of America 
and doing business in the said county of Humboldt. That said check 
and draft was then and there for the payment of money and was then and 
there in the words and figures following, to wit: ‘Eureka, Cal., October 
31, 1916. The First National Bank of Eureka (90-147). Pay to A.H. 
Wilbur, or order thirty-five dollars ($35.00). [Signed] A. H. Wilbur.’ 
That he the said defendant had not then and there sufficient funds in 
or credit with the said The First National Bank of Eureka, a banking 
corporation as aforesaid, to meet said check and draft in full upon its 
presentation, as he the said defendant then and there well knew, con- 
trary to the form, force and effect of the statute,” etc. 


The defendant, upon his arraignment upon said information on the 
10th day of November, 1916, entered a plea of guilty thereto, and 
“waived the statutory time for the pronouncing of judgment herein,” 
whereupon the court postponed the pronouncing of judgment to the 
following day, November 11, 1916, at 9:30 a.m. On the last-named date, 
the cause having been called for the pronouncing of judgment, the 
attorney for the accused filed and pressed a motion in arrest of judgment. 
The motion was based upon a number of grounds, among which were the 
following: (1) That the facts stated do not constitute a public offense; 
(2) that the information does not substantially conform to the require- 
ments of sections 950, 951, and 952 of the Penal Code; (3) that the said 
information contains matters which, if true, would constitute a legal 
justification or excuse of the offense charged. Pen. Code, §§ 1004, 1185. 
The motion was disallowed and judgment of imprisonment thereupon 
pronounced. This appeal is by the defendant from said judgment. 

The point upon which the defendant relies for a reversal of the judg- 
ment is that the check, as delivered to King, having been drawn by the 
defendant and made payable to himself or order, and not having been in- 
dorsed on the back thereof by the latter, was worthless in the hands of 
King; that is to say, since the check, as drawn, did not bear upon its back 
the indorsement of the defendant, King could not have succeeded in 
passing or cashing the check or securing payment thereof. It is argued 
that the check, never having been legally transferred to King, amounted 
to nothing more than a piece of waste paper, that it was worthless for any 
purpose, and of the mere act of delivering the paper to King no charge 
of crime could be predicated and sustained. 

The charge laid in the information is founded on section 476a of the 
Penal Code, which provides 

“Every person who, willfully, with intent to defraud, makes or draws, 
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or utters, or delivers to another person, any check or draft on a bank, 
banker or depositary for the payment of money, knowing at the time of 
such making, drawing, uttering or delivery, that he has not sufficient 
funds in, or credit with, such bank, banker or depositary, to meet such 
check or draft in full upon its presentation, is punishable by imprison- 
ment in the county jail for not more than one year or in the state prison 
for not more than fourteen years. The word ‘credit’ as used herein shall 
be construed to be an arrangement or understanding with the bank or 
depositary for the payment of such check or draft.”’ 


The elaborate discussion in the briefs, pro and con, upon the question 
whether there may be a legal transfer of a check by delivery under a parol 
or verbal agreement, or, in other words, without a written agreement or 
indorsement, is of no consequence in the decision of the point made by the 
defendant. The elements of intent which enters into the commission of 
the acts constituting, with such intent, the crime charged—that is, the 
expression, “intent to defraud’’—can hardly be said to mean an intent to 
defraud the bank, but that it refers (as the information here alleges) to an 
intent to defraud the person to whom the check is delivered, for, quite 
obviously, there could be but little, if any, chance or opportunity for 
defrauding the bank in such case, since, if the drawer had no assets 
therein or credit therewith sufficient to satisfy the draft, the bank could 
and would promptly repudiate and dishonor the check. And the fact 
that the check may be “a worthless piece of paper” in the hands of the 
person to whom it was delivered, because it has not been properly in- 
dorsed, does not enter as an element into the crime defined by the section 
upon which the information is based. The check in this case, even if 
indorsed by the defendant, could be no less a ‘“‘worthless piece of paper,” 
if, at the time of its presentation for payment, the drawer had no money 
in or credit with the bank sufficient to satisfy it. We can therefore con- 
ceive of no reason for saying that it is material or necessary to the state- 
ment or consummation of the offense to show or prove that the check or 
draft so drawn and delivered is in such form as would make it legally 
binding upon the bank to pay it upon presentation, if the drawer then 
had adequate funds in, or credit with, the bank to satisfy it. 

To ascertain what are the essentials or elements constituting a crime, 
we must look to the statute itself defining the crime, and, thus guided in 
this case, we find that the gist of the offense charged in the information is 
in the fradulent intent with which the check or draft is drawn and 
delivered and knowledge by the drawer and deliverer, at the time of such 
drawing and delivery, that he was then without assets of any kind or 
character in the bank ypon which it was drawn to satisfy or meet it. 
Hence, all that need be pleaded or proved to show or establish the fact 
of the commission of the offense denounced in said section is that, with 
intent to defraud, a party has made and drawn a check or draft upon 
some bank for the payment of money-and delivered the same to another, 
knowing at the time such check was made, drawn and delivered that he 
has not sufficient funds in, or credit with such bank to meet such check 
or draft in full upon its presentation. 
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The information in this case, as will be observed from an examination 
of it, follows, substantially, the language of the section under which it 
was drawn, and, among other things, directly charges that the defendant 
delivered the check to one H. A. King with intent to defraud him. Thus 
the offense defined by said section is clearly and concisely stated, and 
this is all that is required to render the information impregnable against 
successful attack, in whatever form the attack may or might be made, 
upon the ground that it does not state a public offense. And, we may 
add, the information is equally uynobjectionable as against any other 
ground of demurrer or of a motion in arrest of judgment. 

The judgment is affirmed. 


INDORSEMENT OF BLANK NOTE. 


Brown v. Thomas, Supreme Court of Appeals of Virginia, June 14,1917. 92S. E. Rep. 977. 


The defendant indorsed in blank a printed form of promissory 
note, in which the blank spaces were not filled, on October 10, 1913, 
and delivered it to his brother. The latter signed as maker and 
delivered the note to the plaintiff as security for any notes signed by 
the brother, which the plaintiff might indorse. The plaintiff sub- 
sequently indorsed two notes for the brother and the latter died 
insolvent in August 1915. The next day the plaintiff filled out the 
note, indorsed by the defendant, for the amount of the notes which 
the plaintiff had indorsed. It was held that the plaintiff could 
enforce the note, as so filled out, against the defendant; the note 
had been filled out within a “reasonable time’’ as required by the 
Negotiable Instruments Law. 


Error to Circuit Court, Culpeper County. 

Action by T. H. Brown against R. L. Thomas. Judgment for defend- 
ant, and plaintiff brings error. Reversed and rendered. 

This is an action of debt on a negotiable note. 

The plaintiff in error was the plaintiff in the court below, and the 
defendant in error was the defendant in the court below. They will be 
hereinafter referred to as plaintiff and defendant. 

There was a demurrer to evidence by the defendant in the trial court; 
a verdict of a jury in favor of the defendant, subject to such demurrer; 
and, upon such demurrer, a judgment of the court in favor of the defend- 
ant in accordance with the verdict of the jury. 

Considering the evidence under the rule applicable in such cases, the 
material facts are as follows: 

Facts. 

The defendant, on or about October 10, 1913, indorsed his name on the 
back of a printed form of the negotiable note sued on, the face of the note 
being then in blank, except the printed matter thereon; that is to say, 
the provisions of the note as to the date, amount, and to whom and when 
payable, were left blank by the defendant. Having signed his name 

NOTE.—For other similar decisions see Banking Law Journal Digest, §78. 
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on the back of such incomplete instrument, the defendant, on or about 
said date, October 10, 1913, delivered it to his brother, W. A. Thomas. 
W. A. Thomas signed the note as maker, and on October 10, 1913, de- 

livered it to the plaintiff, to be held by the latter as collateral security to 

indemnify and save him harmless against loss by reason of his indorsing a 

certain note of W. A. Thomas for $215.97, upon which W. A. Thomas 

then wished to borrow money by discounting it in bank, and also to in- 

demnify and save harmless the plaintiff against loss by reason of his 

thereafter indorsing any other note or notes of W. A. Thomas upon which 

the last named might borrow money in bank. In consideration of such 

delivery to him of such note, the plaintiff on October 10, 1913, indorsed 

the said note of W. A. Thomas for $215.97, upon which the latter bor- 

rowed money in bank. From time to time the last-named note was 

renewed in bank for its principal amount; the plaintiff continuing to in- 

dorse the renewals. On July 10, 1915, the plaintiff indorsed an ad- 

ditional note of W. A. Thomas for $95 at 60 days, upon which the 

latter borrowed further money in bank. On August 28, 1915, W. A. 

Thomas died insolvent. His two notes aforesaid, then in bank, bearing 
the indorsement of the plaintiff, amounted to $320.62. Thereupon the 
plaintiff, on August 29, 1915, considering the loss ‘‘to have come to him 
on account of his indorsement of said notes of W. A. Thomas,” filled up 
said note sued on with the amount of $320.26, the plaintiff’s name as 
payee, and ‘‘on demand” as to time of payment. The date ‘Oct. 10, 
1913,”’ had already been filled up by the plaintiff. The latter was in- 
serted by the plaintiff when the note sued on was delivered to him as 
aforesaid. 

The plaintiff testified that neither at the time he took the note sued on 
nor thereafter did he know anything of any arrangement or understand- 
ing between the defendant and W. A. Thomas placing any limitation 
upon the authority to complete the instrument, and that he, the plain- 
tiff, indorsed the said notes of W. A. Thomas aforesaid, on which the 
latter borrowed money in bank and on which the plaintiff was bound, 
and which he would have to pay, upon the faith and credit of the note 
sued on, indorsed by defendant and delivered to the plaintiff as afore- 
said, and that he would not have indorsed the said notes of W. A. Thomas 
unless the note sued on had been delivered to him as collateral security. 

The statute in Virginia on the subject is contained in the Negotiable 
Instruments Law, subsection 14 (section 284la, Pollard Code 1904), 
and is as follows: 

“Where the instrument is wanting in any material particular the 
person in possession thereof has a prima facie authority to complete it 
by filling up the blanks therein. And a signature on a blank paper 
delivered by the person making the signature in order that the paper 
may be converted into a negotiable instrument operates as a prima facie 
authority to fill it up as such for any amount. In order, however, that 


any such instrument when completed may be enforced against any 
person who became a party thereto prior to its completion it must be 
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filled up strictly in accordance with the authority given and within a 
reasonable time. But if any such instrument after completion is ne- 
gotiated to a holder in due course, it is valid and effectual for all purposes 
in his hands, and he may enforce it as if it had been filled up strictly in 
accordance with the authority given and within a reasonable time.” 


Hiden & Bickers, of Culpeper, for plaintiff in error. Grimsley & Miller, 
of Culpeper, for defendant in error. 

Sims, J. (after stating the facts as above). Upon the assignment of 
error in this case only two questions are presented for our determination, 
namely: 

Did the plaintiff have the authority to complete the note sued on by 
filling up the blanks therein as he did? 

Were the blanks in the note sued on filled up “within a reasonable 
time’’? 

The rule at common law was that if, at the time an incomplete instru- 
ment was negotiated to a holder for value, the latter was without notice 
of any limitation upon the authority to complete the instrument, other 
than was given by the incomplete instrument itself, the person who 
signed the incomplete instrument, either as maker or indorser, and de- 
livered it, in order that it might be converted into a negotiable instru- 
ment, was not allowed thereafter to defend an action against him on the 
instrument, upon the ground that the blanks were not filled up in ac- 
cordance with the authority he may have given to the person into whose 
hands he delivered the incomplete instrument; that is to say, in such 
case, the authority in any holder for value of such an instrument to 
complete it was absolute—could not be rebutted by proof for defendant 
on the trial that the instrument was not filled up strictly in accordance 
with such authority as the defendant may have given on the subject de- 
hors the instrument itself and unknown to the holder for value at the 
time he negotiated the instrument. Russell v. Langstaff (opinion by 
Lord Mansfield) 2 Douglas, 514; Violett v. Patton (opinion by Chief 
Justice Marshall) 5 Cranch, 142, 3 L. Ed. 61; Chestnut v. Chestnut, 104 
Va. 541, 52S. E. 348, 2 L. R. A. (N: S.) 879, 7 Ann. Cas. 802; Frank v. 
Lilienfeld, etc., 33 Grat. 377, 383; Orrick v. Colston, 7 Grat. 189; Jordan 
v. Neilson, 2 Wash. (Va.) 164; Douglass v. Scott & Foy, 8 Leigh, 43; 
Boyd v. McCann, 10 Md. 118; Elliott v. Chestnut, 30 Md. 562; Redlich 
v. Doll, 54 N. Y. 234, 13 Am. Rep. 573; 1 Daniel on Neg. Inst. (2d Ed.) 
pp. 121, 122. 

It is true that at common law, before an incomplete instrument was 
negotiated to a holder for value, before the consideration for the note 
passed, the authority to complete it was prima facie only. But after this 
occurrence in its history the authority to complete the note became, at 
common law, absolute. 

The statute in Virginia (above quoted) makes the authority under 
consideration prima facie only, after, as well as before, the occurrence 
next above referred to. It allows, at the trial, in a case such as first 
above stated, the defense that the blanks were not filled up in accordance 
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with the authority given to the person into whose hands the incomplete 
instrument was delivered. This was a very important change in the 
common law on this subject, and very far-reaching in its effect, but it 
does not affect the case before us. In the instant case, the defendant— 
the person who signed and delivered the incomplete instrument, in order 
that it might be converted into a negotiable instrument—introduced 
no evidence, nor was there any in the case, to rebut the prima facie 
authority of the plaintiff to complete the instrument implied by the 
statute. Hence, in the instant case, such authority is the same in effect 
as if it had been absolute as at common law. 

Therefore, 

The first question we have to determine must be answered in the 
affirmative; and our conclusion is that the plaintiff had at one time the 
authority to complete the note sued on as he did. 

But counsel for defendant contend that the plaintiff lost the authority 
to complete the note sued on by his failure to do so within a reasonable 
time. This brings us to the remaining question we have to consider, 
namely: 

Were the blanks in the note sued on filled up ‘within a reasonable 
time’’? 

Both at common law (7 Cyc. p. 622) and by virtue of the express 
provisions of said statute in Virginia, the blanks in an incomplete ne- 
gotiable instrument must be filled ‘‘within a reasonable time’’ in order 
that the person in the position of the defendant in the instant case may 
be held bound thereon. 

It has been held that the burden of proof under the Negotiable Instru- 
ments Law, is upon the plaintiff—the subsequent holder of the note for 
value—to show that the instrument was completed within a reasonable 
time. Madden v. Gaston, 137 App. Div. 294, 121 N. Y. Supp. 952. It is 
unnecessary, however, for us to pass on such question in the case before 
us 

What is a reasonable time in such a case is usually a question for the 
jury (7 Cyc. p. 622), as when the facts are doubtful or disputed (Hill v. 
Hobart, 16 Me. 164). But ‘‘when the facts are clearly established, or 
undisputed, or admitted, the reasonable time is a question of law.’’ Id. 

Upon the facts of the case, ascertained upon the demurrer to evidence, 
the purpose for which the note sued on was delivered to the plaintiff was 
to secure and save him harmless from loss by reason of his becoming 
bound to pay any subsequent note he might indorse for W. A. Thomas, 
as well as the note he indorsed for him on October 10, 1913. The plaintiff 
in fact subsequently indorsed another such note on July 10, 1915. W. A. 

Thomas died 1 month and 19 days thereafter. It was not until his death 
that it could be determined that plaintiff might not be asked by him 
and consent to indorse other notes for him. The next day after such 
death the blanks were filled up by plaintiff and the note completed. It 
could not have been completed before the death of W. A. Thomas, and 
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have accomplished the purpose for which it was delivered to the plaintiff. 
It is clear, therefore, that in the instant case the note was completed within 
a reasonable time. 

For the foregoing reasons we are of opinion that the trial court should 
have overruled the demurrer to evidence and entered judgment for the 
plaintiff. The judgment complained of will therefore be reversed, and 
such judgment will be entered by us as should have been entered by the 
court below. 

Reversed. 





SPECIAL DEPOSIT. 


Stoll v. Meade County Bank of Sturgis, Supreme Court of South Dakota, June 26, 1917. 163 N. W. 
Rep. 565. 















Two persons deposited money in the defendant bank, upon the 
understanding that it was to be repaid to one or the other of them, 
in accordance with the outcome of certain litigation between them. 
Without authority the cashier placed the money with the other 
funds of the bank and issued a certificate of deposit therefor, pay- 
able to himself as trustee. Upon the insolvency of the bank it was 
held that this was a special deposit and was entitled to be paid as a 
preferred claim. 


Appeal from Circuit Court, Meade County; Frank B. Smith, Judge. 

Action by Lena Stoll, administratrix of Richard Stoll, deceased, 
against the Meade County Bank of Sturgis, J. L. Wingfield, Public 
Examiner, and others. From a judgment for plaintiff and an order 
denying a new trial, the named defendants appeal. Affirmed. 

Chas. D. Howe, of Sturgis, and W. G. Rice, of Deadwood, for ap- 
pellants. Harry P. Atwater, of Sturgis, for respondent 

Wuit1nc, J This cause was tried to the court without a jury. The 
following facts found by the court are the only ones we need consider: 
Defendant Meade County Bank was on February 3, 1911, a banking 
corporation organized to do business under the laws of thjs state with 
W. E. Ladd its cashier and managing officer in charge of its business. 
Qn the said 3d day of February, 1911, one Richard Stoll purchased cer- 
tain land of defendant Linch, and, in connection with said purchase, 
there was deposited by Linch and Stoll, with the said W. E. Ladd as 
cashier of said bank, the sum of $1,250.80, which sum the said bank, and 
the said Ladd as its cashier, was to hold in trust as an escrow and to pay 
over to the said Linch or to the said Stoll in accordance with the out- 
come of an action in court brought to determine the title to the said 
land sold by Linch to Stoll—if the title should be held defective the 
said sum to be paid to Stoll, otherwise to Linch. Without the consent 
of either Stoll or Linch, Ladd, as such cashier, for convenience placed 
the said money so specially deposited with the said bank with the other 
funds of the bank, and issued therefor, payable to himself, trustee, a 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §60. 
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demand certificate of deposit, which certificate was retained by him. 
In proceedings had in court, in an action wherein defendant Linch and 
the said Stoll were parties, the title to the said land was held to be de- 
fective. Ever since the 3d day of February, 1911, there has been in the 
bank in the hands of the examiner in charge thereof cash largely in excess 
of the amount of said special deposit. Upon such findings the trial court 
concluded that the bank received said funds in trust for the benefit of 
Stoll, and that plaintiff was entitled to recover judgment for the amount 
so intrusted to the bank, with interest, which judgment should be a 
preferred claim to be paid pro rata with other preferred claims in due 
course of settling the affairs of said bank. The court entered a judg- 
ment in accordance with such conclusions. From such judgment and 
an order denying a new trial, this appeal was taken by defendants bank 
and bank examiner. 

Appellants contend that there was no evidence to sustain the finding 
that the title to the land sold by Linch to Stoll was found defective by 
the court in an action between Linch and Stoll. The defendant Linch, 
by his answer interposed herein, admitted that the title was found de- 
fective, and it was stipulated upon the trial that “the title was afterwards 
found defective by this court.’”? While this stipulation did not expressly 
state that it was so found defective in an action between Linch and Stoll 
yet, in view of the admission made by Linch which would relieve the bank 
from any liability to him, it certainly could in no manner prejudice 
appellants’ rights if the court went further in its finding than the exact 
wording of the stipulation or admission justified. 

Appellants contend that there is no evidence that Stoll was a party to 
the placing of this money in the Meade County Bank. While the 
evidence does not show that he participated in the actwal deposit, yet 
it does appear that the deposit was made as an escrow to be delivered to 
one or the other—to him or Linch—in accordance with the outcome of 
the action brought to determine the title to said land. The error in the 
finding is immaterial. 

Appellants seem to rely chiefly upon the contention that the evidence 
does not support the finding that this money was deposited as a trust 
fund with the bank or with Ladd as its cashier; they contend that the 
evidence shows such money to have been intrusted to Ladd in his indi- 
vidual capacity and not as cashier. Starting with such contention as a 
basis, appellants urge that they are not liable. It is unnecessary for us 
to consider the merits of the legal propositions advanced by appellants 
in this connection, because we are satisfied that there was ample evidence 
to sustain the finding that the money was intrusted to the bank through 

~ Ladd as its cashier, and that the money became a special deposit in said 
bank. There is and could be no contention but that, if this money 
was deposited in the bank as a special deposit, then, under the other 
facts found, the judgment was correct. 

As the evidence supports the findings, except in the immaterial matters 

above referred to, the judgment and order appealed from are affirmed. 
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DISCOUNTING NOTE FOR INSOLVENT 
CORPORATION. 


People’s National Bank of Tarantum v. Cramer, Court of Appeals of New Jersey, June 18, 1917. 
101 Atl. Rep. 204. 


The cashier of the plaintiff bank discounted a note, payable to a 
glass company and signed by the defendant. The note was given 
in payment for a carload of bottles. The cashier was also treasurer 
and a director of the glass company and knew that the glass com- 
pany was in danger of going into receivership. The defense was 
that the carload of bottles was part of a contract for five carloads, 
that the remaining four carloads were not delivered and that the 
defendant was obliged to buy them in the market at a loss of more 
than the amount of the note. It appeared that the cashier had no 
knowledge of the outstanding contract for four additional carloads. 
It was held that the bank was a holder in due course and entitled to 
enforce the note. 


Appeal from Supreme Court. 
Suit by the People’s National Bank of Tarantum, Pa., against William 


E. Cramer. Judgment for plaintiff, and defendant appeals. Affirmed. 

Joseph Beck Tyler, of Camden, for appellant. Grey & Archer, of 
Camden, for appellee. 

White, J. Thisisasuit upon a promissory note given by the defendant 
appellant, Cramer, as drawer, to the Fidelity Glass Company, as payee, 
in payment for a carload of glass bottles purchased and delivered, which 
note was discounted prior to maturity with the plaintiff respondent bank 
(the proceeds being duly placed to payee’s credit), and upon maturity 
was not paid. The defense is that the carload of glass bottles in question 
was part of five carloads contracted to be delivered by the payee to Cramer 
at a fixed price; that the payee went into the hands of a receiver, and 
the remaining four carloads of the contract were never delivered, so that 
Cramer was compelled to buy elsewhere at a loss of more than the 
amount of the note; that the bank is chargeable with this defense because 
its cashier, Crawford, was given general authority by the directors to 
discount notes, and did in fact discount this note; that at the time he did 
so, which was two days before the receiver was applied for, he was also 
the treasurer and a member of the board of directors of the payee, Fidel- 
jty Glass Company, and as such knew that that company had been losing 
money; that it was going from bad to worse; that the manager told him 
that it could not fill its existing contracts by reason of the advance in 
cost of materials, etc.; and that on the same day he was told this, which 
was the day he discounted the note, he advised the manager to call a 
meeting of the board of directors of the Fidelity Glass Company, at which 
meeting it was decided to apply for a receiver. Whether the payee was in 
fact insolvent is uncertain. Under the receivership it paid its creditors 
92 cents on the dollar. The learned trial judge directed a verdict for the 





NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §221. 
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plaintiff for the full amount of the note, with interest on the ground that 
the cashier Crawford’s knowledge of these facts was not imputable to the 
bank because he acquired it not while acting for the bank, and because in 
the transaction in which he was acting for the bank his interests as an 
officer of the payee, the Fidelity Glass Company, were opposed to those 
of the bank. 

Upon this view we express no opinion because we do not find it neces- 
sary to do so, for the reason that, assuming that all the knowledge which 
the cashier was proved to possess was properly imputable to the bank 
itself, the latter still became a holder for value in due course without 
notice of the defense here set up, because it is not shown that the cashier, 
either as such or as treasurer and director of the Fidelity Glass Company, 
knew of the outstanding contract with the drawer, Cramer, for the other 
four carloads. The evidence shows that the running of the business of 
the Fidelity Glass Company was in the hands of a manager, and in fact 
the cashier testifies that he had no such knowledge, and he is not con- 
tradicted. Without such knowledge it is obvious that it made no differ- 
ence whatsoever to the bank’s standing as a holder for value in due 
course that it knew the payee indorser of this note, given for goods sold 
and delivered, was losing money, was in a bad way, and in danger of 
having to go into the hands of a receiver. If it were otherwise, much of 
the bank’s usefulness in enabling people in financial difficulties to avoid 
disaster would be destroyed. 

The judgment is affirmed. 


RIGHTS OF SECURED CREDITOR UPON BANK’S 
INSOLVENCY. 


Citizens’ & Southern Bank v. Alexander, Supreme Court of Georgia, June 13,1917. 92S. E. Rep. 868. 


Where a creditor of an insolvent bank holds collateral security 
for a portion of the debt, and the receiver of the bank realizes from 
its assets an amount of cash to be applied on its debts, the creditor 
is not entitled to a dividend upon the entire indebtedness due, as 
though he had no collateral. Such secured creditor must first apply 
the amount realized from the collateral to reduce the amount of 
indebtedness, and is entitled, like other creditors, to a dividend 
upon the unpaid balance. 


] eee from Superior Court, Richmond County; H. C. Hammond, 
udge. 

In a suit by State of Georgia, through its Attorney General, Irvin 
Alexander was appointed receiver of the Irish-American Bank of Rich- 
mond County, and the Citizens’ & Southern Bank, a creditor, filed its 
intervention claiming a dividend. From the order for the payment of a 
dividend in an amount less than the claim, the claimant brings error. 
Affirmed. 

The state of Georgia, through its Attorney General, filed its petition 
against the Irish-American Bank of Richmond County, alleging, among 










570 THE BANKING LAW JOURNAL 


other things, that the bank was insolvent, and praying that the court 
appoint a receiver to take charge of its assets and administer them for 
the benefit of creditors. The court appointed a receiver, who took 
charge of the assets of the bank and proceeded to marshal them; all 
creditors being notified to intervene and prove their claims. The Citi- 
zens’ & Southern Bank filed and proved its claim, which amounted to 
$96,904.55. The receiver reported to the court that he had in hand 
funds sufficient to pay a dividend of 8 per cent. on the amount due each 
creditor. While the receiver admitted the correctness of the claim of 
the Citizens’ & Southern Bank, he reported that that bank was entitled 
to a dividend only upon the sum of $84,855.25, because of the fact that 
the bank had collected the sum of $12,049.30 from certain collateral 
pledged with it to secure a portion of its indebtedness. The Citizens’ 
& Southern Bank filed its intervention, claiming a dividend upon the 
sum of $96,904.55, instead of upon the sum of $84,855.25. Upon the 
hearing the court ordered that the receiver pay to the intervener the 
dividend of 8 per cent. upon only the amount due after its claim had been 
reduced by deducting therefrom the amount realized by it from the 
collateral collected. To this ruling the intervener excepted. 

Wright & Wright, of Augusta, and Adams & Adams, of Savannah, for 
plaintiff in error. Archibald Blackshear, of Augusta, for defendant in 


error. ; 
GILBERT, J. (after stating the facts as above). The sole question 


presented in this case is whether the trial court applied the proper rule 
for the distribution by a receiver of the assets of the insolvent bank. 
Counsel for both parties to the case frankly concede that the precise 
question is presented to this court for the first time. In the case of 
Georgia Seed Co. v. Talmadge, 96 Ga. 254, 22 S. E. 1001, it was held 
that the creditor, having funds of his debtor on deposit, could credit 
such funds on the debt, and then share as to the unpaid balance with 
other creditors in the general distribution of the assets of the debtor; the 
debtor being an insolvent bank in the hands of a receiver. There was 
no contention that the creditor was entitled to a dividend on the entire 
debt, without deducting the credit. That case differed from the present 
case in that respect, and also in that the fund held by the creditor was 
not collateral security. For analogous cases, see Strickland v. Dent, 
25 Ga. 45; Lowry Banking Co. v. Empire Lumber Co., 91 Ga. 633, 17 
S. E. 968 (5). 

It is well recognized that the authorities are in irreconcilable conflict, 
and have been so almost from the beginning of recorded decisions, on 
this question. In 7 Corpus Juris, 750, will be found a collection and 
classification of the cases, among which is the case of Merrill v. National 
Bank of Jacksonville, 173 U. S. 131, 19 Sup. Ct. 360, 43 L. Ed. 640. In 
this case may be found an elaborate history of the four different rules 
that have been applied in this country and in England, as well as able 
and learned opinions of three Justices of the Supreme Court of the United 
States. These rules are as follows: 
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“Rule 1. The creditor desiring to participate in the fund is required 
first to exhaust his security and credit the proceeds on his claim, or to 
credit its value upon his claim and prove for the balance, it being op- 
tional with him to surrender his security and prove for his full claim. 

“Rule 2. The creditor can prove for the full amount, but shall re- 
ceive dividends only on the amount due to him at the time of distribu- 
tion of the fund; that is, he is required to credit on his claim, as proved, 
all sums received from his security, and may receive dividends only on 
the balance due him. 


“Rule 3. The creditor shall be allowed to prove for, and receive 
dividends upon, the amount due him at the time of proving or sending 
in his claim to the official liquidator, being required to credit as payments 
all of the sums received from his security prior thereto. 

“Rule 4. The creditor can prove for, and receive dividends upon, 
the full amount of his claim, regardless of any sums received from his 
collateral after the transfer of the assets from the debtor in insolvency, 
provided that he shail not receive more than the full amount due him.” 

The majority opinion was delivered by Chief Justice Fuller, with whom 
concurred four Associate Justices, adopting the fourth, or what is known 
as the English chancery rule. This is the rule for which the plaintiff 
in error in this case contends. -Mr. Justice White, now Chief Justice, 
delivered a dissenting opinion, and with him concurred Mr. Justice 
Harlan, and Mr. Justice McKenna; Mr. Justice Gray also delivered a 
dissenting opinion. It is of interest to note that the rule adopted by 
the majority had previously been applied in the United State Circuit 
Court of Appeals in the case of Chemical National Bank v. Armstrong, 
59 Fed. 372, 8 C. C. A. 155, 16 U.S. App. 465, 28 L. R. A. 231, the court 
being composed of Mr. Justice Brown, and Circuit Judges William Ho- 
ward Taft and Horace Harmon Lurton, the last named afterwards 
becoming an Associate Justice of the Supreme Court of the United 
States. Mr. Justice White, we think, has shown that “inequality and 
injustice must arise from the application’’ of the chancery rule of distri- 
bution. The dissenting opinions of both Mr. Justice White and Mr. 
Justice Gray have cited authority for their contention that the chancery 
rule had not been adhered to in England, either continuously from the 
beginning, or at the time of the decision in the Merrill Case, supra. They 
further show that the rule at that time in England was that: 


“A secured creditor can only prove for the balance which may remain 
after deduction of the proceeds or value of collateral security.”’ 


It would be a work of supererogation, if not presumption, to argue this 
question, which has challenged and received the best thought and atten- 
tion of the ablest judicial minds in courts of last resort in England and 
in the United States. We merely add that, in our opinion, the chan- 
cery rule does not operate with equal justice among the secured and the 
unsecured creditors, nor among the different classes of secured creditors. 
It would give to one who held both secured and unsecured claims an 
unjust advantage or preference over one who held only an unsecured 
claim, which was not intended by the parties. The holder of both se- 
cured and unsecured claims would, in effect, obtain a benefit in behalf 
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of his unsecured claim by reason alone of having also a secured claim. 
It should be noted that only the correctness of the ruling of the trial 
court is reviewed in this case, as the record contains no issue as to the 
other principles stated in the four rules above quoted from the Merrill 
Case, supra. 

The trial court did not err in rejecting the chancery rule, and in direct- 
ing that the receiver pay a dividend to the intervener on the amount 
due after crediting the amount realized by the intervener from the col- 
lateral security. 

Judgment affirmed. All the Justices concur. 


CHECK USED BY AGENT OF CORPORATION FOR 
PERSONAL BENEFIT. 


‘Thornton v. Netherlands-American Steam Nav. Co., New York Supreme Court, Appelate Division, 
June 16,1917. 166 N. Y. Supp. 682. 


The treasurer of a corporation signed a check as treasurer against 
the corporation’s account and delivered it to the defendant com- 
pany in payment of a steamship ticket for his personal use. The 
check was drawn on June 15th and the ticket was for a ship to sail 
on August 13th. If the corporation had a proper audit system it 
would have discovered the wrongful use of its funds when its pass 
book was balanced, in time to have enabled the steamship company 
to have cancelled the ticket. In these circumstances it was held that 
the corporation could not recover the amount from the steamship 
company. 

Submission of controversy on agreed statement of facts by William 
Thornton and others, trustees, as plaintiffs, and the Netherlands-Amer- 
ican Steam Navigation Company (Holland-American Line) as defend- 
ant. Judgment for defendant. 


Argued before CLARKE, P. J., and DowLinc, SmitH, PAGE and SHEARN, 
JJ 


Henry F. Atherton, of New York City for plaintiffs. 

John A. McManus, of New York City, for defendant. 

SHEARN, J. The salient agreed facts in this submitted controversy are 
these: During the year 1910, Van Keuren & Thornton Company, a 
domestic corporation, was engaged in the business of buying, selling, 
and converting cotton fabrics; its principal place of business being at 
20 Thomas Street, borough of Manhattan. The company’s treasurer 
was one Vanderoef, who by resolution of the board of directors was 
“empowered to execute contracts and other obligations, sign and indorse 
checks, notes or drafts, and otherwise perform the usual duties pertaining 
to the office of treasurer.”” A copy of the resolution was on file with the 
Corn Exchange Bank of New York City, where the company had its 
account. On May 5, 1910, Vanderoef applied at the offices of the steam- 
ship company for a passage ticket from Rotterdam to New York on one 
of its steamships to sail August 13, 1910, for a Mrs. Johnson and party 
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of three persons. At this time he made a deposit of $100 in cash on ac- 
count of the purchase price of the ticket, which was $600. Subsequently, 
on May 23, 1910, by a letter upon which were engraved the words “20 
Thomas Street,’’ which letter was signed ‘“P. G. Vanderoef,”’ the steam- 
ship line was advised of the names of the persons for whom the passage 
was desired. On June 15, 1910, Vanderoef delivered to the steamship 
company in payment of the balance of the purchase price of the ticket 
a check of Van Keuren & Thornton Company for $500, drawn ‘upon the 
Corn Exchange Bank by himself as treasurer, payable to his own order, 
which he indorsed to the order of the steamship company. On the same 
day the check was deposited by the steamship company to its account 
in the Produce Exchange Bank, and on June 17, 1910, it was paid by the 
Corn Exchange Bank out of the funds of Van Keuren & Thornton Com- 
pany. On August 13, 1910, the steamship line accepted Mrs. Johnson 
and party as passengers on its steamship “Nieuw Amsterdam” at 
Rotterdam and transported them to New York. The steamship com- 
pany did not make any inquiry of any officer, agent, or director of the 
Van Keuren & Thornton Company as to the business and purpose for 
which said check was used by Vanderoef, further than to make a prompt 
presentation thereof to the bank upon which it was drawn in the usual 
course. At the time of the drawing of the said check, Vanderoef was in 
good standing in the business community; but in December, 1911, he 
confessed to the crime of grand larceny of various sums of money from 
Van Keuren & Thornton Company and was subsequently sentenced to 
imprisonment for a term of years in Sing Sing prison. No demand for 
the return of the money represented by this check was made upon the 
steamship line until May 16, 1916. 

Plaintiffs are right in their contention that the defendant was put on 
inquiry as to Vanderoef’s authority to negotiate the check in payment 
of his personal indebtedness; not, however, because the check was 
payable to his own order, but because the circumstances clearly in- 
dicated that the transaction was for Vanderoef’s personal benefit and 
because the defendant participated in the diversion by using the check 
in its own business and for its profit. Ward v. City Trust Co., 192 N. Y. 
61, 84 N. E. 585; Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 
759, L. R. A. 1916F, 1059. Defendant contends, however, that, if any 
duty of inquiry existed, it sufficiently performed its duty when it pre- 
sented the check to Van Keuren & Thornton Company’s bank for 
collection, citing Havana Central R. Co. v. Knickerbocker Trust Co., 
198 N. Y. 422, 92 N. E. 12, L. R. A. 1915B, 720. That case is essentially 
different, for the Knickerbocker Trust Company, whose position is 
claimed to have been similar to that of this defendant, did not receive 
the unauthorized check from the wrongdoer in payment of his debt to 
it, a transaction suspicious on its face, unusual and clearly requiring 
express authorization. Furthermore, the defendant would only be en- 
titled to benefit by such inquiries as the paying bank was bound to pros- 
ecute, and it cannot be said that a bank is bound to inquire for the au- 
thorization of the treasurer of a corporation to draw the corporatiosn’ 





574 THE BANKING LAW JOURNAL 


check to his own order, when there is on file with the bank a resolution 
of the board of directors of such corporation giving the treasurer the 
usual general authority to draw and indorse checks. A corporation’s 
business might frequently require checks to be drawn to the order of 
one of its officers; where, for example, an officer traveled as a purchasing 
agent and required large sums of money for such purposes. Certified 
checks to the order of the officer, readily cashed in any business com- 
munity, would be a safe and natural way of carrying money to be used 
in the company’s business. It would be an intolerable burden on busi- 
ness to require an inquiry to be prosecuted as to the purposes or legi- 
timacy of the transaction before a bank would be authorized to honor a 
check, either by payment or certification, entirely regular upon its face 
and signed by a duly authorized officer. Where there are any circum- 
stances indicating that the check is being used or is intended to be used 
for the officer’s personal benefit, or where the bank in any way partici- 
pates in the diversion, to its own benefit, the duty of inquiry exists; but 
the rule should not be unreasonably extended so as to clog business, 
especially where it is so easy for corporations to protect themselves by 
strictly limiting the authority given to draw and indorse their checks. 
Therefore the defendant can claim no benefit by relying upon the pos- 
sible results of an inquiry which the paying bank was not obligated to 
make. 

Nevertheless, the facts in this particular case are such as to prevent 
the plaintiffs from recovering. The passage ticket would never have been 
issued but for the negligence of Van Keuren & Thornton Company. It 
will be noted that, while the check was delivered to the defendant on 
June 15th, the passage purchased was for August 13th. Although the 
circumstances were such as to put the defendant on inquiry, it might 
naturally have assumed that, if the transaction were in fact unauthorized, 
Vanderoef’s lack of authority would develop long before the passage 
ticket would become effective. So it would have, if Van Keuren & 
Thornton Company had employed ordinary safeguards in auditing or 
checking up its treasurer’s accounts. This company permitted its can- 
celed checks to be returned to the treasurer who drew them. In such 
case, ordinary business prudence required that some other person should 
examine them. On or about July 1, 1910, Van Keuren & Thornton Com- 
pany’s passbook in the Corn Exchange Bank was balanced and the 
canceled check dated June 15, 1910, was returned to the company. If 
these checks had been properly audited at any time within seven weeks 
thereafter, the diversion would have been discovered in time to enable 
the defendant to cancel the ticket. Apparently no system of audit was 
employed, for the fact of the diversion was not discovered until December 
of the following year. Both parties being innocent, this is a proper case 
to lay the loss on the party whose negligence enabled the dishonest 
treasurer to perpetrate the fraud. 

Accordingly, the defendant is entitled to judgment dismissing the 
case upon the merits. Settle order on notice. All concur. 
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DRAFT ON SAVINGS BANK SIGNED BY INSANE 
DEPOSITOR. 


Leighton v. Haverhill Savings Bank, Supreme Judicial Court of Massachusetts, May 25, 1917. 116 
N. E. Rep. 414. 


The plaintiff's husband made a deposit for her in the defendant 
bank in her own name when she was of sound mind. She after- 
wards signed an order, which the husband took to the bank and 
cashed. It was held that the bank was protected, although the 
plaintiff was insane at the time she signed the order, the bank 
having no knowledge of her insanity. 

Report from Supreme Judicial Court, Essex County. 

Action by Almira Leighton against the Haverhill Savings Bank. 
There was a verdict for plaintiff by order of the court, and the case was 
reported here. Judgment ordered entered for defendant. 

W. Scott Peters, Harry J. Cole, Fred H. Magison, and Wilbert F. 
Barrett, all of Haverhill, for plaintiff. Otis J. Carlton, of Haverhill, 
for defendant. 

De Covurcy, J. On June 9, 1902, the plaintiff's husband, Charles 
N. Leighton, made a deposit of $212 (which apparently belonged to the 
plaintiff) in the defendant bank and received a deposit book in her 
name. Later he went to the bank with the deposit book and an order 
for the full amount, dated August 18, 1902, and signed by the plaintiff, 
and he was paid. According to the special findings of the jury the 
plaintiff was capable of making the contract of deposit on June 9, but 
was incapable of giving the order on the date of the withdrawal. It 
was admitted that the defendant had no knowledge of the plaintiff's 
insanity and acted in good faith. This action by the plaintiff for the 
recovery of the deposit was brought in January, 1911, and after the 
death of her husband. 

In our opinion this case is governed by Reed v. Mattapan Deposit 
& Trust Co., 198 Mass. 306, 84 N. E. 469, in which the facts were sub- 
stantially the same. In that case it was held that where a deposit had 
been made in a bank by a person of sound mind, and the depositor after- 
wards becomes insane and draws a check upon his account, which the 
bank pays without any knowledge of ‘his insanity, such payment is a 
discharge of the bank’s indebtedness to its depositor, and not a new 
contract which can be avoided. It is not material that here the de- 
fendant is a savings bank and not a trust company; the same relation of 
debtor and creditor exists between the parties for the purposes of the 
present case. And the fact that payment was made on the plaintiff's 
order to her husband, whom she had held out to the defendant as her 
authorized agent, does not distinguish this case in principle from the 
Reed Case where the payment was made to the depositor in person. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §§111, 171, 248. 





576 THE BANKING LAW JOURNAL 


Drew v. Nunn, L. R. 4 Q. B. D. 661; Hill v. Day, 34 N. J. Eq. 150; 
Matthiessen & Weichers Refining Co. v. McMahon’s Adm’r, 38 N. J. 
Law, 536; Merritt v. Merritt, 43 App. Div. 68, 59 N. Y. Sup. 357. See 
Riley v. Albany Savings Bank, 36 Hun, 513, affirmed 103 N. Y. 669. 
In accordance with the report, judgment is to be entered for the de- 
fendant: and it is 
So ordered. 


TRANSFER OF DEMAND NOTE. 


Weber v. Hirsch, New York Supreme Court, March 8, 1917. 163 N. Y. Supp. 1086. 


A demand note transferred three months and six days after its 
issue is transferred within a reasonable time and is not overdue. 


Appeal from Municipal Court, Borough of Manhattan, Eighth Dis- 
trict. 

Action by I. Newton Weber against Oscar A. Hirsch and Al. Schwartz. 
Judgment for plaintiff in part, and he appeals. Modified and affirmed. 

Argued February term, 1917, before Guy, Pui_pin, and Mu ttav, JJ. 

Nathan G. Goldberger, of New York City, for appellant. 

Timothy G. Sheehan, of New York City, for respondent Hirsch. 

Muttan, J. Plaintiff, having sued on defendant’s demand note, 
indorsed to him by the payee for value and without notice of any equities, 
appeals from a judgment in his favor for the amount of the note less 
the amount of a debt due to defendant by the payee. The learned trial 
justice allowed the offset upon the theory that plaintiff was not a holder 
in due course, because of an unreasonable delay in negotiation. 

Whether a delay is unreasonable or not depends upon the particular 
facts in each case. Here the facts are not in dispute. Plaintiff was a 
brother-in-law of the payee, and knew that the defendant and the payee 
were in business together. The note was indorsed to plaintiff three 
months and six days after it was made. We see here no circumstance 
justifying a suspicion in the mind of the holder, or indicating that the 
delay in negotiation was ‘‘for an unreasonable length of time after the 
issue of the note,’’ within the meaning of section 4 of the Negotiable 
Instruments Law. 

Judgment modified, by increasing the amount thereof to $380.07, 
with interest from November 30, 1915, and appropriate costs in the 
court below, and, as so modified, affirmed, with $25 costs to the appellant. 
All concur. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §224. 





DIRECTORS LIABLE FOR PERMITTING 
OVERDRAFTS AND EXCESSIVE LOANS. 


One of the directors of an insolvent national bank, who was sued by the 
receiver, on the theory that he was personally liable because the bank 
had permitted certain depositors to overdraw their accounts, attempted 
to justify his action on the ground that such practice was “customary 
in a large number of banks.” 

If this isa common banking practice, in vogue with a large number of 
banks, then the directors of the banks which extend courtesies of this 
kind to their customers will be interested in reading the decision of the 
United States Circuit Court of Appeals in the case of McCormick v. 
King, 241 Fed. Rep. 737. In this case they will find something upon 
which to reflect, for it was here held that the director was individually 
Tesponsible for the loss sustained by the bank. 

This case will also appeal to another class of bank directors—those 
who live at such a distance from the bank that they are unable to give 
any attention to the affairs of the bank. One of the directors, who did 
not attend the meetings of the board, stated that it was impossible for 
him to do so because of the fact that he resided some 200 miles from the 
place where the bank was located. This was held to be no excuse in 
law and this director also was compelled to make good out of his own 
pocket losses sustained by the bank. 

Bank directors, who read this decision, will also find that it is to their 
advantage to see to it that their institution does not violate section 5200 
of the Revised Statutes, which provides that no national bank shall 
loan to one individual, firm or corporation an amount in excess of one- 
tenth of its actually paid in capital stock. 

The following is the opinion of the court; it recites the facts in detail 
and explains with clearness just why these directors were charged with 
personal liability. 

Appeal from the District Court of the United States for the Eastern 
Division of the District of Idaho; Frank S. Dietrich, Judge. 

Suit in equity by Frank R. McCormick, receiver of the First Na- 
tional Bank of Salmon, against Harry G. King, Norman I. Andrews, 
George Buck, Guy E. Bowerman, Fred G. Haveman, John Lottridge, 
and E. S. Edwards. From the decree, complainant appeals. Reversed. 

Hunt, Circuit Judge. This suit was brought by McCormick, as 
receiver of the First National Bank of Salmon, Idaho, against defend- 
ants King, Andrews, Buck, Bowerman, Haveman, Lottridge, and Ed- 
wards, to obtain an accounting of the affairs of the bank, and to deter- 
mine the liability of the respective defendants, and for judgment against 
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the defendants, respectively, according to their respective liabilities, 
and to recover money alleged to have been negligently wasted and lost 
and illegally received by the directors, and for general relief. After 
trial to the court, decree was entered against the defendants King and 
Andrews, and in favor of the defendants Bowerman and Edwards, and 
suit was dismissed for lack of service upon defendants Buck, Haveman, 
and Lottridge. McCormick, as receiver, appeals. 

The bank, which had done a general banking business from January, 
1906, to June, 1911, suspended business on June 8, 1911, and in August, 
1911, was put into the hands of a receiver. The original capital of the 
bank was $25,000 divided into 250 shares, of $100 each, but about 
February, 1910, the capital stock was increased to $50,000, divided into 
500 shares, of the face value of $100 each. In January, 1912, after 
suspension, the Comptroller of the Currency assessed the stockholders 
to the full face value of the shares of stock of the shareholders, respec- 
tively, amounting to $50,000, of which amount $20,000 was paid to 
the receiver, but owing to the insolvency of a number of the shareholders 
the receiver will be unable to collect approximately $20,000 of the assess- 
ment, and after realizing on the assets of the bank there will be a de- 
ficiency of approximately $20,000 of unpaid obligations. The defend- 
ants King, Andrews, and Bowerman were members of the board of 
directors at the time of the organization of the bank, and continued to 
be directors until the receiver took charge. King was president, except 
during the year 1908, when he was cashier and general manager. An- 
drews was vice president from January, 1908. Buck and Lottridge 
(not served) were directors from and after November 17, 1909, and up 
to the suspension of the bank; Lottridge having been acting cashier 
from January 1, 1910, until June 8, 1911. Haveman was a director 
and assistant cashier from January 18, 1910, until the failure of the bank. 
Edwards was a director from May 15, 1906, until January 18, 1910. 

The complaint is that the defendants, as directors, knowingly per- 
mitted the making of loans by the officers of the bank in excess of the 
limit provided by section 5200 of the Revised Statutes of the United 
States, whereby large sums were lost to the bank, and that they mis- 
managed the affairs of the bank, and negligently permitted overdrafts 
whereby loss to the bank will accrue. The answering defendants denied 
any liability. 

The receiver assigns as error the adjudication that the defendants 
King and Andrews are liable in the sum of only $14,700, that sum being 
the liability measured by sections 5147, 5200, and 5239 of the Revised 
Statutes of the United States (Comp. St. 1916, §§9685, 9761, 9831), 
and not by the common law; also the action of the court in dismissing 
the complaint as against Bowerman, whom the court found to be not 
guilty of such neglect of duty as a director of the bank as to render him 
liable, either under the sections of the United States statutes heretofore 
quoted or atcommon law. For convenience we quote, so far as material, 
sections 5147, 5200 and 5239: 
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“Sec. 5147. Each director, when appointed or elected, shall take an 
oath that he will, so far as the duty devolves on him, diligently and 
honestly administer the affairs of such association, and will not know- * 
ingly violate, or willingly permit to be violated, any of the provisions 
of this title,” etc. 

“Sec. 5200. The total liabilities to any association, of any person, or 
of any company, corporation, or firm for money borrowed, including, 
in the liabilities of a company or firm, the liabilities of the several mem- 
bers thereof, shall at no time exceed one-tenth part of the amount of 
the capital stock of such association actually paid in. But the discount 
of bills of exchange drawn in good faith against actually existing values, 
and the discount of commercial or business paper actually owned by 
the person negotiating the same, shall not be considered as money bor- 


rowed.” 

“Sec. 5239. If the directors of any national banking association shall 
knowingly violate, or knowingly permit any of the officers, agents, or 
servants of the association to violate any of the provisions of this title, 
all the rights, privileges, and franchises of the association shall be thereby 
forfeited. Such violation shall, however, be determined and adjudged 
by a proper circuit, district, or territorial court of the United States, 
in a suit brought for that purpose by the Comptroller of the Currency, 
in his own name, before the association shall be declared dissolved. 
And in cases of such violation, every director who participated in or 
assented to the same shall be held liable in his personal and individual 
capacity for all damages which the association, its shareholders, or any 
other person, shall have sustained in consequence of such violation.”’ 


The by-laws of the bank, adopted October 9, 1906, contained, among 
other things, provisions requiring the directors to hold regular meetings 
on the first Tuesday of each month and special meetings as the president, 
cashier, or any three or more members might require. There was a 
provision for a loans committee, consisting of the president, one director, 
and the cashier, with power to make loans, discount bills, buy and sell 
bills of exchange, and whose duty it was to report at each regular meet- 
ing of the directors concerning all bills and other evidences of debt 
discounted and purchased by them for the bank since their last previous 
report. Section 19 of the by-laws forbade any officer or clerk to pay any 
check drawn, or to pay out money on any order, unless the drawer of 
such check or order, at the time of the presentation thereof, had money 
on deposit sufficient to meet such check or order. Section 29 provided 
for the appointment by the board of directors of a committee of three 
members to examine each month the affairs of the bank, compare its 
assets and liabilities with the accounts of the general ledger, ascertain 
if the accounts are correctly kept, the condition of the bank, whether 
in sound and solvent condition, and to recommend to the board such 
changes in the method of doing business as might seem desirable, the 
result to be reported to the board at its next regular meeting. There- 
after, on January 18, 1910, the by-laws were amended so as to require 
the board of directors at each monthly meeting of officers to examine 
and approve all loans and discounts, and provided that such approval 
should be kept in a book for that purpose. King and Andrews were 
present at the meeting. 
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Three matters became important upon the trial and are specially 
dwelt upon in the briefs of counsel. The Salmon Lumber Company 
was a corporation, the controlling interest in which was owned by the 
relatives of defendant King. Commencing back in 1910, it had bor- 
rowed money from the bank at various times, and was permitted to 
overdraw its account in large sums. The amounts of the overdrafts 
were put into notes, and when the bank suspended the lumber com- 
pany owed notes to the bank for about $13,629.20 and accrued interest, 
amounting to $5,408.62 at the time of the trial of this suit in 1915. The 
District Court found that the loss on these loans would be $7,000. 
Loans to Harry Brown amounted to $11,760.25 and $5,234.81 interest. 
Brown was an old customer of the bank, and, like the Salmon Lumber 
Company, was in the habit of making overdrafts, which were covered 
by notes taken in January, 1911. Brown was a lumber merchant, and 
co-operated with the Salmon Lumber Company and others in trying 
to control the lumber business in the Salmon section of Idaho. After 
suspension of the bank the receiver brought action and obtained judg- 
ment against Brown for $18,498.39 due to the bank, but execution upon 
the judgment was returned unsatisfied. The District Court found that 
the loss upon the debt of Brown would be $11,760. 

There were loans to F. M. and S. A. Pollard, evidenced by two notes 
—one for $6,250, dated June 29, 1910; the other for $1,700, dated July 
11, 1910. The interest on the notes aggregated $3,626.42. The re- 
ceiver recovered judgment, but only $150 was realized on execution. The 
District Court found that the loss on account of these notes was $7,800. 
The total amount of the losses, as found by the District Court, aggre- 
gates $26,374.85, exclusive of interest and some costs. With interest, 
the amounts are brought up to $40,644.70 as of the date of the trial. 
There were also losses of about $3,900 from overdrafts by different 
persons, but the District Court took no account of them, and we shall 
not. 

King and Andrews were present at nearly al! the board meetings, and 
in 1910 Andrews was paid a salary for aiding the board in passing upon 
loans. They both, knew of the large amount of overdrafts, which in the 
last half of December, 1910, had increased to $23,805.63, and on January 
10, 1911, exceeded $28,657.91, although at the time the bank suspended 
the overdrafts were $9,800. The two were active in managing the affairs 
of the bank, were on the committees of loans and discounts, and of 
Course were fully aware of the by-laws (section 19), which forbid over- 
drafts. King said, in effect, that all his actions had been in good faith; 
that the Salmon Lumber Company did a large business, had assets, and 
seemed prosperous; that from time to time it made overdrafts, but that 
notes were given to cover such overdrafts; and that in this way the 
notes standing when the bank failed were contracted. Concerning the 
Brown loans, he said that Brown would often overdraw his account by 
giving checks to pay his men, and would later give notes to cover the 

















DIRECTORS LIABLE FOR OVERDRAFT 581 
amounts overdrawn as they had accumulated; that Brown was doing a 
good business, had a large contract, and he believed was making a profit, 
and could meet his obligations. With respect to the Pollard loan, he 
said that one note for $6,250 was the accumulation of prior notes, and 
the $1,700 note was to cover overdrafts; that he took the notes of Mr. 
and Mrs. Pollard, because Pollard had a building contract and a brick- 
yard, and agreed to reduce his debt as brick was sold, but that, because 
of general depression, the sale of brick became less, and realty values 
depreciated; that Pollard had to place a mortgage upon his property, 
and that the bank could only secure a second mortgage, under which, 
after foreclosure of the first mortgage, the bank lost by the transaction. 
Witness said he knew Mrs. Pollard owned considerable land, and thought 
that she was solvent and good for the money loaned to her and 
her husband. When his attention was called to the fact that there 
were no entries of these several loans on the discount register (a book 
required to be kept by order of the Comptroller of the Currency), King 
said that, as the notes were given to cover overdrafts, and not direct 
loans, he did not treat them as “specific loans; that he did not confer 
with the board of directors about these loans in the matter of overdrafts, 
but that on July 6, 1910, at a directors’ meeting, a statement showed an 
aggregate of $17,138.85 as overdrafts, and that, while no items were 
made, the loans above referred to were included. When he was asked 
by the court to explain the allowing of overdrafts in the face of the by- 
law prohibiting them, King said that overdrafts were customary in all 
national banks; that the by-law forbidding them was simply a copy of 
the by-law of some other bank; that at the directors’ meeting there was 
no discussion of overdrafts being in violation of law; that he tried to 
keep them down, but that they would “crop in’’. We quote from the 
record: 

“When a check comes in, you have either got to throw it out or pay 
it, and it would work a detriment to the party, and it would injure your 
own business, if you throw them out, and you feel at the time that there 
is no question but what they will be paid in the future; and we were in 
the habit of letting people overdraw their accounts, sometimes, when 
they were starting out to buy a bunch of cattle, maybe, not knowing 
how much they would want. 

“The Court: What I want to ask you more particularly is about 
these three or four accounts, the more important ones, the Pollard matter, 
and the Salmon Lumber Company, and the Brown matter. I think 
that you explained that these notes were given to take up accumulated 
overdrafts from time to time? A. Yes; your honor. Q. Were these 
overdrafts permitted without a previous arrangement, or in accordance 
with a previous arrangement? A. Just between myself and the parties. 
I told them that, if they would draw their checks on us, I would honor 
them. Q. That was done before they drew the checks, or afterwards? 
A. Done before they drew the checks; but I never anticipated that the 
thing would reach the proportions that it eventually did. But I got 
hold of it, and I sort of had to hold it up, but it got so large I wasn’t 
anticipating to advance them this money and let them draw on us for 
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it. They couldn’t tell how much lumber was coming in, and they 
couldn’t tell how much money they would want to use. I let them draw 
on the bank, and at the end of the month they would come in and cover 
it with a note, and I gave them the privilege of overdrawing their ac- 
count, and that is customary in a great many banks.” 


Defendant Bowerman’s position is somewhat different from that of 
King and Andrews. As already stated, Bowerman was a director from 
the organization of the bank in 1906 until the receiver took charge, but 
he had no executive position in the bank, never attended a meeting of 
the board of directors, and in fact never personally assumed any au- 
thority or control over the officers of the bank. He did nothing what- 
ever in connection with the bank or its affairs. He was a business man, 
who lived at St. Anthony, Idaho, 200 miles distant from Salmon, where 
the bank was situated, and the evidence is that it would have been more 
or less inconvenient for him to make the trip necessary to go to Salmon 
to attend directors’ meetings. Evidently he had confidence in those 
who directly managed the affairs of the bank, and never gave personal 
concern to his directorship or its attendant obligations. 

Appellee would have us regard the action as restricted to one for the 
violation of the particular statutes heretofore quoted; but we think the 
complaint must be looked upon as broad enough to charge liability, not 
only for violation of the terms of the statutes quoted, but of the common- 
law duty to be honest and diligent. For example, after averring that 
the defendants King, Andrews, Bowerman, and others knowingly per- 
mitted and assented to the making of the loans to the Salmon Lumber 
Company, Brown, and the Pollards, which were in excess of the limit 
provided by section 5200, the complaint alleges that King, Andrews, 
and other directors, at the meetings of the board each month between 
January 18, 1910, and March, 1911, personally passed upon and know- 
ingly approved each monthly statement of excessive loans which had 
been made through the president, Andrews, and the cashier, charged 
with the management and the conduct of the affairs of the bank, and 
willfully, negligently, and knowingly permitted King and Lottridge to 
make the loans to Brown and to the Pollards, whereby the funds of the 
bank were lost; that the moneys as aforesaid loaned to persons or asso- 
ciations who had no sufficient assets or security to give were negligently 
loaned, and that defendants negligently permitted overdrafts to certain 
persons. It is averred, too, that Bowerman, notwithstanding his oath 
as a director that he would diligently and honestly manage the affairs 
of the bank, and would not willingly permit any violations of law in the 
conduct of the bank, carelessly, willfully, and negligently failed to attend 
any meetings of the board of directors during the entire time of his 
directorship, and willfully, carelessly, and negligently failed during the 
entire time of his directorship to discharge the duties and obligations as 
a member of the board of directors in examining into and keeping well 
informed concerning its affairs, and particularly the loans made by the 
bank, and willfully and negligently failed to exercise proper, or any, 
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supervision as a director of the affairs of the bank, but that, on the con- 
trary, during the time the affairs of the bank were being “grossly mis- 
managed,’’ with knowledge, from the published statements of the bank, 
required to be furnished by the Comptroller of the Currency, and from 
other sources, that the affairs of the bank were being grossly mismanaged, 
and that excessive and illegal loans were being made, negligently and 
willfully permitted King and Lottridge to make such loans, and par- 
ticularly the loans to the Salmon Lumber Company, to the Pollards, 
and to Brown. 

The proofs showed the frequent allowance of large overdrafts to the 
three borrowers heretofore specially referred to, and that at times the 
respective amounts owing by such persons respectively exceeded one- 
tenth the amount of the capital stock of the bank. It is no defense, 
in an action of this character, for the officers who were in direct charge 
of the affairs of the institution that the by-law, which forbade the pay- 
ment of checks unless the drawer had funds on deposit sufficient to 
meet such check, was copied from the by-laws of other banks, and that 
notwithstanding such by-laws other banks also often allow overdrafts. 
In the first place we are unwilling to accept the general ‘statement of 
Mr. King, the president, as correct. No other banker was called upon 
to testify to such a custom, and we are disposed to look upon the testi- 
mony as but an effort of one overzealous to help excuse himself for his 
own conduct in the premises, and whose excuse is incompatible with 
the presumption that bank officials well and truly exercise their duties 
and keep within the limitations of the by-laws which have been regu- 
larly adopted. In the next place, even if it were true to an extent, such 
a practice would be no authority for bank officials to allow customers to 
overdraw in sums and incur liability in excess of one-tenth of the amount 
of the capital stock of the bank paid in. For months before this bank 
failed the frequent payment of large overdrafts must have made it 
apparent to the loan and discount committee of the bank that, if such 
acts of the officers were continued, it would mean a sacrifice of the 
interests of the stockholders. But the president and vice presi- 
dent and cashier went on in the practice of departure from duty, 
and suspension followed. We can therefore reach no conclusion other 
than that the acts referred to were not mere errors of judgment, but 
were in gross mismanagement of the bank, for which the defendants King 
and Andrews are liable under the general principles of the common law, 
as well as under the statutes heretofore quoted. 

The statutory liability of directors of national banks, as provided in 
section 5239, is undoubtedly the exclusive rule by which to measure the 
right to recover damages from directors ‘based upon a loss alleged to 
have resulted solely from violation by such directors of a duty expressly 
imposed upon them by a provision of the National Banking Act. This 
was directly decided in Yates v. Jones National Bank, 206 U. S. 158, 
27 Sup. Ct. 638, 51 L. Ed. 1002, and is approvingly referred to in Thomas 
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v. Taylor, 224 U. S. 73, 32 Sup. Ct. 403, 56 L. Ed. 673. But in the for- 
mer case the Supreme Court was very careful not to announce any rule 
whereby the law will relieve directors who are the active officers of the 
bank, and who knowingly and deliberately and repeatedly commit acts 
of such negligent management that the result has forced the bank into 
liquidation. 

Until within more recent years men not unfrequently were found in 
positions similar to Bowerman’s. He seems to have been a man of af- 
fairs and standing in the community, and in the best of faith accepted 
a directorship in the Salmon Bank, and after his election was content 
to trust entirely to the officers of the bank, and did nothing himself in 
the performance of any duty incident to his directorship. Mr. Bower- 
man failed to keep himself advised of even general conditions, and was 
not even sufficiently actively interested to make inquiry of any kind 
about the affairs of the bank until it was found that those immediately 
in charge had, through gross mismanagement, brought the bank to 
failure, and that as a result the directors would be called upon to answer 
for losses. Let it be conceded that the inattention of a director situated 
as was Bowerman has been brought about without any evil intention 
on his part, and that it may therefore work some hardship to hold him 
liable for the losses due directly to the positive negligence of the presi- 
dent and loan committee. But there is the other and wider view to be 
taken, that by which the law must always guard the interests of the 
institution and those of the public who were attracted to it—the in- 
terest of persons who have given their moneys to the custody of the bank, 
relying upon the belief that the directors, being men of integrity and 
business capacity, would at least make some effort to see that those in 
charge of the affairs of the institution would keep'within the statutes 
and the by-laws which control. In the application of this wholesome 
doctrine, one who fails to make any effort to have the bank properly 
administered acts wrongfully, and becomes liable for nonaction. Ches- 
brough v. Woodruff, 195 Fed. 875, 116 C. C. A. 465. 

The fact that Mr. Bowerman lived 200 miles away is not an excuse 
for him. He lived that distance from Salmon when he voluntarily 
accepted the directorship, and to exonerate him from neglecting to 
attend a meeting of the board or inquiring into the conduct of the in- 
stitution would be practically to hold that there was no meaning and 
significance whatever to the oath he took that he would, so far as the 
duty devolved upon him, honestly and diligently administer the affairs 
of the association. No one would contend that a director must look 
into details of management, or keep closely in touch with routine mat- 
ters, or know intimately to whom credits are given; but he is responsible 
for the exercise of supervisory control, and must be held to know some- 
thing of the more important concerns of the association, and his duty 
in these respects is not lessened by the fact that to do his duty means some 
personal inconvenience. 7 C. J. 788, 789. If continued omission to 
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give any attention could excuse, then the greater the inattention of a 
director to his duties the less the liability he would incur. The Supreme 
Court, in Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 
662, said: 

“Without reviewing the various decisions on the subject, we hold that 
directors must exercise ordinary care and prudence in the administration 
of the affairs of the bank, and that this includes something more than 
officiating as figure heads. They are entitled to commit much of the 
actual banking business to the cashier, president, and other officers, 
but * * * this does not absolve them from the duty of reasonable 
supervision, nor ought they be permitted to be shielded from liability 
because of want of knowledge of wrongdoing, if that ignorance is the 
result of gross inattention.” 

If the evidence showed any effort or attention on the part of Mr. 
Bowerman, his appeal might find some foundation of merit; but, as we 
scrutinize his course, it cannot be squared with any standard of or- 
dinary care or reasonable diligence. Michie on Banks and Banking, 
vol. 1, § 53; Morawetz on Private Corporations, § 554; Rankin v. Cooper 
(C. C.) 149 Fed. 1010. In Gibbons v. Anderson (C. C.) 80 Fed. 345, 
Judge Severens well said: 

“What the public suppose, and have the right to suppose, is that those 
men have been selected by reason of their high character for integrity, 
their sound judgment, and their capacity for conducting the affairs of 
the bank safely and securely. The public act on this presumption, and 
trust their property with the bank in the confidence that the directors 
will discharge a substantial duty. How long would any national bank 
have the confidence of despositors or other creditors if it were given out 
that these directors whose names so often stand at the head of its busi- 
ness cards and advertisements, and who are always used as makeweights 
in its solicitations for business, would only select a cashier, and surrender 
the management to him? It is safe to say that such an institution would 
be shunned and could not endure. It is inconsistent with the purpose 
and policy of the Banking Act that its vital interests should be com- 
mitted to one man, without oversight and control.”’ 

Our best judgment is that the liability of defendants King and An- 
drews, being for gross mismanagement, should have been measured in 
accordance with the rule of the common law, rather than solely accord- 
ing to the statute. It follows that there should not have been credited 
against the sums due by the Salmon Lumber Company, the Pollards, 
and Brown, respectively, the $6,500 (tenth part of the capital stock 
paid in) deducted in each instance by the District Court. The court 
disallowed all interest prior to the entry of the decree. In this respect 
we are also in disagreement with the decree, for we think that interest 
should have been included, to be calculated from the respective dates 
of the notes given by the Salmon Lumber Company, the Pollards, and 
Brown, respectively. For any sums paid upon any of the notes since 
the dates thereof, and for any other sums collected, credits, with in- 
terest thereon, should be allowed. 

With respect to defendant Bowerman, our opinion is that his liabil- 
ity is also to be measured primarily by the rules of the general law, 
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and that his want of knowledge of the gross mismanagement of King 
and Andrews was due to such inattention to the duty which was imposed 
upon him of exercising a reasonable supervision over the conduct of 
those in charge of the bank that he, too, is liable to the same extent as 
are King and Andrews, and that decree should accordingly go against 
him. Allen v. Luke (C. C.) 163 Fed. 1018; Williams v. Brady (D. C.) 
221 Fed. 118; Id. (D. C.) 232 Fed. 740. 

Inasmuch as there may have been some change in the amounts col- 
lected, which were due apparently when the decree was entered, the 
decree of the District Court is reversed, and the cause is remanded, 
with directions to the District Court to make ascertainment through 
the aid of a master, if deemed preferable, of the amounts due upon the 
Pollard, Salmon Lumber Company, and Brown loans as will accord 
with the views herein expressed, and that thereafter suitable decree be 
entered against defendants King, Andrews, and Bowerman. 

Reversed and remanded. 


INDORSEMENT OF PART OF NOTE. 


Adams v. Kelly, Court of Civil Appeals of Texas, June 21, 1917. 196 S. W. Rep. 576. 


A bill or note cannot be indorsed for part of its amount. 


If, as alleged in the petition, the indorsement was intended to be 
partial only, and not as to the whole amount of the note, the indorse- 
ment was void. Daniel on Negotiable Instruments, § 668 (6th Ed.), 
states: 


“A bill or note cannot be indorsed for part of the amount due the 
holder, as the law will not permit one cause of action to be cut up into 
several and such indorsement is utterly void as such.”’ 


And this view seems to be sustained by the authorities referred to in 
the note under the section. Chancellor Kent, 3 Com. p. 59, says: 

“The bill cannot be indorsed for a part only of its contents, unless the 
residue has been extinguished.”’ 

In Douglass v. Wilkeson, 6 Wend. (N. Y.) 640, a similar question was 
presented. In that case, the note was for $2,500, and the holder, the 
payee, indorsed the note to the plaintiffs for $750, a part only of the con- 
tents of the note. The question was whether that was a transfer in the 
due and ordinary course of business. After a full and able discussion 
of the question by Chief Justice Savage, Judge Marcy, and others com- 
posing the court, they say: 

“When, therefore, the contract between the payee of a negotiable 
note and a third person is of such a character as to give the latter no 


rights against the maker, * * * that contract is not an indorsement 
of the note within the custom of merchants.”’ 


NOTE.—For other similar decisions see Banking Law Journal Digest, §236. 
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BY 


WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII (Continued). 


THE TRUST DEPARTMENT. (Continued.) 


TRANSFER AGENT’S RECORDS. 


It is, of course, essential that the transfer agent keep a careful record 
of the transfers of ownership of stock made each day, and be in position 
to furnish the issuing company a correct list of the stockholders at divi- 
dend periods, when stockholders meetings are held, and at any other 
times requested. In order to do this, it should keep a stock ledger, 
containing the names of all the stockholders of the issuing company and 
showing at all times the shares held by each. A good form of such a 
ledger is furnished in the following illustration: 


stock oF THB BLANK TELEPHONE ComPAnY 
SHEET NO 


D DIVIDENDS TO 


The page here reproduced is from a loose-leaf book is 84 inches wide 
and 11 inches long. The back of the page is the same as the face, except 
that it does not provide for notations of changes in address and where 
dividends should be sent. 

As has been previously stated, before a trust company undertakes to 
act as transfer agent for a corporation, the corporation furnishes it a 
certified list of its stockholders, showing the name, address, number of 
shares held by each, etc. A ledger sheet is then made out for each stock- 
holder. The name and address are placed on the lines at the top of 
the page, and the date, number of the stock certificate, and the 
number of shares held, are placed in the spaces provided on the right- 
hand side of the page. The number of shares held by the stockholder 
is also placed in the “Balance’’ column. 
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When a certificate is transferred, the 
date on which transferred, the number of 
the certificate, and the number of shares, 
are entered in the proper spaces on the 
left-hand side. When a stockholder dis- 
poses of all of his holdings, the sheet is 
taken out and filed away. As persons 
become new stockholders, sheets are made 
out for them in the manner above stated 
and they are then inserted in the ledger. 

As certificates are issued or cancelled, 
the number of shares are either added to or 
subtracted from the number of shares 
shown in the “Balance” column, and, 
therefore, this column always shows the 
number of shares held by the stockholder. 


SIGNATURE OF 
ATTORNEY IN FACT 


St Louis, Mo.,_aucust-11th, _. /917. 


1728 Blank St., 
St. Louis, Mo. 
Blankville, Il 


ADVISING OTHER TRANSFER AGENTS 
OF TRANSFERS. 


It often happens that a corporation will 
appoint two or more ‘transfer agents, 
located in different cities, or that it will 
also act as transfer agent of its own stock. 
In such cases, when one transfer agent has 
made a transfer of stock, it should promptly 
notify the other transfer agents, in order 
that each may keep a correct record of the 
stockholders. For this purpose, a special 
form is provided. The illustration here- 
with shows such a form, prepared for use 
where there are two transfer agents in 
different cities: 

The sheet here shown is 11 inches wide 
and 17 inches long, and is punched on the 
side so as to fit into a loose-leaf binder. 

Where there are transfer agents in dif- 
ferent cities, one will occasionally have 
certificates presented for cancellation and 
reissue which have been issued by another 
transfer agent. It is, therefore, necessary 
to provide columns on this form for the 
cities in which the different transfer agents 
are located, in order to show any transfers 
of certificates issued by other transfer 
agents. Thus, in the above form, there 
is a column headed “St. Louis” and one 
“New York,” in which may be entered the 
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surrendered certificates which were issued by the transfer agents in these 
respective cities. This is essential, since each transfer agent must keep 
its own cancelled certificates on file, in order to prove to auditors or 
examiners that the certificates which it has issued are still outstanding or 
have been cancelled. Each transfer ageut should, therefore, know 
when a certificate, which it has issued, has been cancelled, so as to see 
that it is promptly returned. 

It is an easy matter, when a certificate is surrendered for transfer, to 
tell whether it has been issued by some other transfer agent, as the 
certificate shows on its face the name of the transfer agent which issued 
it. 

When a certificate is presented to the transfer agent for cancellation 
and reissue to another person, a new certificate is made out and both the 
new certificate and the old one are sent to the registrar, which is usually 
located in the same city as the transfer agent, for registration. After 
this is done, they are then returned to the transfer agent, which turns 
over the new certificate to the transferee and attaches the cancelled 
certificate to its stub in the stock certificate book, or if it was issued by 
another transfer agent, the cancelled certificate is sent to that agent. 

At the close of business each day, the form above mentioned is written 
up, with carbon copies, showing all the transfers made that day, and one 
copy is forwarded to each of the other transfer agents. The local 
transfer agent also keeps a copy of the advice. In this form, all the 
certificates issued are shown on the right-hand side of the sheet and all 
certificates cancelled on the left-hand side. 

It is a good plan to keep the copies of these advices in a loose-leaf book 
for ready reference. They should also be footed each day and the totals 
brought forward showing the number of shares issued and the number of 
shares cancelled. If this is done, the transfer agent can easily tell at 
any time the number of shares outstanding of those which it has issued. 
This is obtained by deducting the number of shares cancelled, as shown 
in its own columnn from the number it has issued. 

The postings into the ledger may also be made from these sheets, but 
it is safer to post direct from the stubs of the stock certificate book. 


(To be continued.) 





SCIENCE AND CREDIT. 


BY ALEXANDER WALL 
Manager Credit Department, National Bank of Commerce, Detroit. 


Of late it has become rather fashionable to speak of “the science of 
credit granting”. We hear of scientific credit men; and, there has been 
a good deal of literature along such lines, but the fact remains, and it 
cannot be well contradicted, that in its present stage at least, the state 
of credit granting is far from an exact science. In fact there is very 
little hope that it will ever become exact in any sense of the word for 
it depends too much on an analysis of the human element that is always 
a problematical variant and not to be determined by any exact mathe- 
matical formula. It is beyond the bounds of the imagination, for this 
generation at least, that any measuring of distances between the eyes 
will make it possible to fortell in any degree of accuracy as to what the 
mental decisions of any individual will be for a certain known set of 
circumstances. Human decisions vary for no well defined reason, and 
in just this proportion do credit risks vary in one of the largest of their 
most important dimensions. It is a well known and fully recognized 
law of mathematics that when we introduce an inaccurate figure into 
any equation, the result can only be accurate to that decimal before 
the one in which the known error occurs. As the human element is 
present in the very first figure of credit granting, we have then a science 
that in truth is not a real science as it cannot be exact. 

This much has been said about the “science of credit granting,’’ be- 
cause there is much that we can do of a scientific nature, or rather in a 
manner that is scientific, that will be of inestimable value to the credit 
man of today. This is not supposed, by the writer, to be an exact ex- 
pression of any opinion or method that will be classed as an exact science. 
It is an attempt to place in the open a method that is more scientific, 
that is more closely approaching science in its operation, than any the 
writer has so far found in general use. It is done in the ardent hope 
that it may stimulate a closer cooperation between bank men in the 
examination of credit in its basic or fundamental aspects and therefore 
help to advance the methods now in use and reduce the loss that this 
country suffers each year from bad debts. While there is much in the 
argument that may differ from the ideas of other credit men and there- 
fore be subject to criticism, the writer feels that any real advance in any 
realm of investigation cannot be made unless we secure first the full 
unselfish presentment of all ideas bearing on the question in hand. It 
is therefore with the hope that those who read may help us all to learn 
that the theories on credit herein contained are put forth. Before the 
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close of the subject a method of close cooperation will be suggested so 
that all readers may feel at least that they too have a chance to help in 
this most interesting study. 

With the formation of bank credit departments began an attempt to 
standardize the study and reduce it to a scientific basis. It seemed only 
logical to the first student of credit that some sort of a standard could 
be created by which to measure the credit risk. In this study he found 
at the start that there were two most important divisions of the state- 
ment. First, the main liquid part of the assets that could be realized 
on in time of stress with a fair degree of rapidity, and second, that part 
of the liabilities that demanded a ready and quick settlement. It soon 
became evident that these two factors bore a distinct relationship to 
each other and it has become a practice to demand that they bear a 
relationship to each other in the proportion of two dollars of current 
assets for every one dollar of the same type of liabilities. The reason 
for this ratio or proportion is not one of any very definite origin. It is 
rather the result of a hard won knowledge that the assets in the case of 
there being a liquidation rarely equal the value as expressed in the book 
records, while the liabilities not only do not shrink in the same proportion 
but in some cases have a tendency to increase due to unknown or un- 
entered facts that make for more liability either direct or of an indirect 
nature. But the two for one standard while being fairly sound, is not 
the result of a basic study on scientific lines; so, it has only a secondary 
value as a standard of value. All credit men take it with a grain of salt 
and many loans are made where this standard does not maintain because 
the credit men feel that, in this particular case, in a particular line the 
two for one is too high to demand of the borrower. Manifestly this 
ratio is not enough to use in the judgment of the statement, even from 
the purely mathematical standpoint even before considering the human 
interest element. We must find some way of further developing this 
ratio to make it a little more accurate. 

Current assets are made up primarily of cash, accounts and bills 
receivable, merchandise finished, and in process of manufacture and raw 
materials used in the manufacture of the products of the concern in 
question. Obviously the quickest and best for the current ratio is cash. 
The relative values of the others is somewhat open to choice, but there 
can hardly be any argument that raw material, if still in the original 
state and package, or unit, so that it can be put back into the original 
raw material market as a finished product of that state of manufacture, 
is a close second especially where the raw material is of a standard sort 
such as steel plates, grains, raw material for textiles,etc. Materials 
once cut to varying shapes, sizes or partially manufactured, lose their 
finished character. They then rely on their value in being made up. 
This holds in each stage of development and the raw material of one 
stage is in reality the finished product on the stage next lower down. 
There is little or no ready market for the semifinished product, and in 
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case there is a liquidation to go through, the goods that are in the process 
of manufacture will have to be carried along at a considerable expense, 
and in some case this expense precludes their ever being made up at all 
and possibly having to be sold on a junk basis. Therefore, it seems 
logical that the length of time in making up the goods plays a great part 
in the current ratio and in the value of the two for one standard as a 
measure of soundness. Likewise the more we keep to the raw material 
stage in the merchandise item, the more marketable an asset have we for 
disposal in time of need. When the semifinished item represents too 
large a ratio of the years sales as compared with finished product, except 
in such businesses as have a very decidedly seasonal period of manu- 
facture, we have a condition that should be a warning signal to the 
credit man. 

It. has become the banking custom to insist that all borrowers put 
merchandise in their statements at cost, or give some very good reason 
why it is otherwise carried. The reason for this is almost too self evident 
to discuss, but the fact of this being insisted upon, is of interest in another 
item found among the current or quick assets, which is of more than 
passing interest to us at this time. Merchandise should be carried at 
cost because if any part of it is carried at the selling price a certain amount 
of pretaken profits have been injected into the current side of the state- 
ment. This swells the proportion and makes less effective the results 
based on the use of the current ratio. In some lines of trade a trade 
practice has grown up that makes a close observation of this feature 
absolutely necessary. It is sometimes a custom to figure finished goods 
at a sales price, less an arbitrary amount, generally in the form of a 
percentage, apparently based on the principle that the concern has 
never been able to get its amount of product on hand up to the demand, 
and so deducts what is figured as an amount sufficient for selling cost, 
and returns from the finished goods figured at a selling price. Theoreti- 
cally this may be good accounting but it is a bad credit practice and should 
be discouraged when met. Figuring all merchandise at cost allows for 
an amount of credit to the partly finished goods, which will more than 
offset in most instances, any gain coming from the finished goods, due 
to the necessary further cost, often at a greater rate in the finishing, 
and the necessary allowances for selling at a less than the regular market 
of the product of a failed concern. Cost is the only true value to put on 
merchandise or market price if that be less than cost. 

Following the argument of the preceding paragraph the writer had an 
experience with a very progressive manufacturer whose paper is sold on 
the open market and is considered very prime, generally drawing the 
lowest rate. He carried his finished goods at selling price and when 
rather closely questioned about this practice displayed his books with 
enough orders to take all the finished goods on hand and allow a very 
considerable margin for return on defective goods and bad accounts. 
He claimed that the goods were in truth sold, and that his accounting 
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department and his shipping department were not able to keep up with 
the manufacturing end. It was an extreme case of this kind of thing 
and perhaps might have been justified except that it was impossible to 
convince him that perhaps some time he would not be in similar cir- 
cumstances and that in that case his methods would certainly come in 
for severe and just criticism. 

The case of this particular manufacturer is not of any great moment, 
except that it opens up a new line of thought in connection with the 
current ratio. We are very chary of anything that will inflate this 
fetish of the credit analyst, but we pass by another item that is the next 
door neighbor to merchandise without even thinking of this kind of 
inflation or considering it at all. Accounts and bills receivable are only 
merchandise fully manufactured and sold. In the case of the manu- 
facturer mentioned the goods were very little different from the finished 
goods that he had on his shelves, bought in fact but not shipped or 
entered as a ledger account. Thesé are still subject to the shrinkage of 
bad debts, returns, loss in transit and other such kindred calamities. They 
have in their amount the expected profit, and in some instances they do 
not even represent a true sale. It has been known that a concern in a 
tight place has sent out considerable merchandise without having a 
bona fide order so as to be able to make a showing at statement time. 
Still the credit man has not yet been heard to call for receivables at cost 
as he has for merchandise. 

Receivables at cost is a new cry and one that would raise a great howl 
from the borrower. It is conceivable that it could be insisted upon and 
the booking way found to carry it in a practical manner. But luckily it 
is not necessary to insist upon this interesting feature because we can 
get at the meat of the matter in another and easier way if we will be 
painstaking enough to make a little fundamental analysis of the state- 
ment of this year, the last year and as many other years as we have on 
file. 

Everything in the statement is of value, not as an individual item, but 
in the relationship that it bears to some other item or items on the same 
or previous balance sheets. Each item of assets must bear a relative 
amount of value in the current ratio. As we have said, cash is of un- 
questioned quickness and needs no explanation. This is not so of 
accounts and bills receivable. We should make a further analysis of 
this item and the logical thing to compare it to is the merchandise item 
from which it came and to which it is still related. It is often of very 
instructive value to take a hypothetical case when discussing a theory 
so as to arrive at a conclusion and we will so try to do at this time. 

We will take a most elementary case in which a manufacturer starts 
with nothing as an asset on his statement, in fact presuppose that he is 
just beginning business. He has, we will suppose bought $25 of material 
to do which he has had to borrow $12.50. This establishes our accepted 

ratio of 200%. He then proceeds to manufacture and gets a completed 
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product. To do this he has had to expend another $25 and has had to 
borrow another $12.50, this still leaves him in the 200% class and under 
general practice within the credit law. Now he sells his goods and ships 
them; they may still be on his loading platform. To do this he has had 
to borrow nothing, but he adds $25 to the cost to cover profits etc. We 
then have the interesting condition of the same goods representing a 
ratio of 300%. Of course there are contingencies that will very much 
modify these arbitrary figures in any general practice but the principle 
that the account carries the profit that the merchandise is not allowed to 
carry is present in every case. 

Now the question comes up as to what we can do to be more fully 
cognizant of the effects of this practise, and be in a position to make due 
allowance for inflation along this line. Let it become a practice, 
where there is any question of solvency at least, to make the following 
ratio or percentage analysis. Strike a percentage ratio between the 
receivables and the merchandise for each statement for a number of 
years, and take careful notice whether this ratio is increasing or de- 
clining in proportion to the current ratio. If we find that the receivables. 
ratio is increasing with a stationary or declining current ratio, then we 
are pretty sure to find that the pretaken profit is figuring more largely 
than is healthy in the current ratio and this should be a danger sign to 
the credit grantor. Likewise it may at times explain a slight decrease 
in the current ratio that otherwise might be alarming to the conservative 
credit man. 

There are men who believe, and perhaps correctly, that receivables 
are more desirable in a statement, and therefore may not approve of 
this feature of analysis. But there can be no question that an increased 
amount of receivables, in proportion to the other items, means that 
more profits are figured as current assets. These may be good, but if 
the ratio shows a continuing tendency to increase, it may also mean that 
there is a very great tendency to loose credit granting, and bad or at 
least, slow accounts. A secondary feature of this kind of analysis is, 
that if the amount of bills receivable shows as a large part of the increase 
in the receivables item, then we are pretty sure to find that they repre- 
sent a goodly amount of slow accounts settled by notes. 
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’ INQUIRIES AND CORRESPONDENCE. | 


This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


COMPUTATION OF BOOK VALUE AND ASSETS. 


WASHINGTON, July 27,1917. 
Editor, Banking Law Journal, 

Dear Sir:—By a decision rendered in the Supreme Court of North Dakota on 
March 17th, 1917 (Elhard v. Rott) it was determined in arriving at the book value 
of the capital stock of a Bank, that the accrued interest on notes in the hands of 
the Bank and owned by it must be taken into account. 

The Trust Company law of New York State provides that in arriving at the 
assets of a Trust Company, this same item must be included. The Mutual Sav- 
ings Bank Act of this State contains a similar proviso. The General Banking Act 
of this State, however, passed by the last Legislature, prohibits a Bank from 
including such items as assets, even on its books. 

We shall be glad to learn whether the prohibition is valid or even constitutional. 

Yours truly, SUBSCRIBER. 

Answer:—The above inquiry does not disclose the terms of the pro- 
vision of the recently passed General Banking Act of Washington. We 
assume, however, that the provision in question declares that banks shall 
not include interest items, accrued and unpaid, in ascertaining its assets 
or net earnings, for the purpose of declaring a dividend. 

In our opinion such a provision would be valid and constitutional. 
While we have not been able to find any decisions directly passing upon 
the constitutionality of such a statute, there is a general rule laid down 
by the courts to the effect that the business of banking is a proper subject 
for regulation under the police power of the state, because of its nature 
and the relation which it bears to the fiscal affairs of the people and the 
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revenues of the state. And it is held that this power of regulation 
extends even to the prohibition against engaging in the business of 
banking, except under such conditions as the state may prescribe. It 
would seem clear, therefore, that it is entirely within the powers of the 
legislative body to lay down rules, which are to be followed by banks in 
determining when dividends are to be paid and what the amount thereof 
shall be. 

The above inquiry refers to the Mutual Savings Bank Act of Wash- 
ington. We find that section 23 of this act (Laws of Washington, 1915, 
page 571) declares that, in determining the amount of gross earnings, 
the following is one of the items to be included: “Interest accrued and 
unpaid upon debts owing to it (the bank) secured by collateral as au- 
thorized by this act, upon which there has been no default for more 
than one year and upon corporate bonds or other interest bearing obli- 
gations owned by it upon which there is no default.”’ 

This is substantially a copy of section 254 of the New York Banking 
Law, applicable to savings banks. The object of both of these pro- 
visions is to lay down the requirements for ascertaining the amount of 
net earnings of a banking institution from which dividends may be 
declared. 

While, as stated, we have not at hand a copy of the recently enacted 
General Banking Act of Washington, a provision of the character 
complained of in the above inquiry is by no means novel in the statutory 
law of Washington. Section 3329 of Remington & Ballinger’s Code 
(Laws of 1909, page 696, section 8) being part of an act applicable to 
“Bank and Banking and Trust Companies,’”’ provides that “accrued 
and uncollected interest on the assets of the bank shall not be distri- 
buted as part of its earnings.” 

Apart from any statutory provision there is authority to the effect 
that it is improper for a corporation to declare dividends out of money 
due to the corporation but uncollected. In Thompson on Corporations, 
section 5313 it is stated: “Boards of directors not infrequently feel that 
they can include in their estimation of earnings or profits money that is 
actually due but not paid; and this is especially true where such moneys 
are so well secured that they could be immediately converted into cash 
at the corporation’s bank, and on this theory directors justify themselves 
in taking into account money thus due. But, strictly speaking and 
under judicial authority, directors have no right to include in their 
estimate of earnings or profits money or moneys actually due but not 
paid, however well secured. Thus as said by the California Court: 
‘Money earned as interest, however well secured or certain to be event- 
ually paid, cannot in fact be distributed as dividends to stockholders 
and does not constitute surplus profits within the meaning of the statute. 
To hold the contrary would, we think, tend to open the door to a practice 
under which the assets of corporations would be liable to be distributed 
as dividends upon no surer basis than the judgment of their directors 
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as to the value of their bills receivable. Such is not and should not be 
the policy of the law.’’’ People v. San Francisco Savings Union, 72 
Cal. 199, 13 Pac. Rep. 498. 

It is to be noted that ascertaining the book value of bank stock is a 
different process from figuring the net earnings of the bank for dividend 
purposes. The case of Elhard v. Rott, N. D., 162 N. W. Rep. 302, 
referred to in the inquiry, was an action for the specific performance of 
a contract to sell bank stock. The defendant had agreed to sell the 
stock in question to the plaintiff at its “book value”’ at the time of the 
purchase. The only question before the court was the meaning of the 
words “book value” as used in this connection. The inquiry of the 
court was directed toward ascertaining whether accrued and unpaid 
interest on notes held by the bank should be taken into consideration in 
arriving at the book value of the bank stock. In holding that such 
unpaid interest should be included in the computation the court said: 
“Should a note for $500 which drew 10 per cent interest and was due 
six months from date be figured merely at its face value, if only three 
months had run since the note was executed, or in estimating its value, 
should the accrued interest for the three months be taken into consider- 
ation? The learned trial court held that in view of all the circum- 
stances the parties intended that, in arriving at the book value of the 
stock, such interest should be taken into consideration. We are satis- 
fied that he was justified in this conclusion. We believe, indeed, that 
the term ‘book value’ has an established meaning in so far as the capital 
stock of a banking corporation is concerned. It means value as pre- 
dicated on the face value of the assets of the corporation after deducting 
its liabilities. * * * The bills receivable of every bank contain not 
only merely the record of the notes and of the face value of the principal 
thereof, but of the interest which they draw and the dates of their making 
and maturity. If these notes were sold or discounted, it is very clear 
that the interest already earned would be taken into consideration.” 

The case of People v. Coleman, 107 N. Y. 541, 14 N. E. Rep. 431, 
was a proceeding involving the assessment of corporate stock for purposes 
of taxation. In this case it was stated: “One mode of arriving at the 
actual value of the capital stock of a corporation is to take what is 
sometimes called the ‘book value’ which is reached by estimating all 
the assets as they appear on the corporate books and deducting all the 
liabilities and other matters required to be deducted by law and taking 
the balance as the measure of value for assessment.” 

The above authorities substantiate the proposition that, in ascertaining 
the book value of bank stock for purposes of sale, taxation or winding 
upon the affairs of the corporation, accrued and unpaid interest is to 
betakenintoaccount. They also, we believe, support the further propo- 
sition that legislature is authorized to provide that such items shall not 
be included in computing the net earnings of a bank out of which divi- 
dends are to be paid. 
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INDORSEMENT OR GUARANTY 
PENNSYLVANIA, August 15th, 1917. 
Editor Banking Law Journal, 


DEAR S1r:—We have been using the following form of guarantee on the back of 
promissory notes: 

“In consideration of the granting of the loan evidenced by the within note, the 
undersigned hereby waive demand of payment, protest and notice of protest of this 
note, and further guarantee to the holder thereof, the proper payment of said loan.” 

Will you kindly state which, in your opinion gives the best security from the 
endorser, this form of guarantee, or, an endorsement with the protest only waived, 
or a straight endorsement? 


Thanking you in advance for the information, we are, 
Yours very truly, CASHIER. 


Answer: An indorsement in blank coupled with a waiver of protest, 
for different reasons, would seem to be the best form of security of this 
character which a bank could obtain from an indorser of paper held by it. 

The above inquiry refers to ‘‘an indorsement with the protest only 
waived.” It is to be noted that under the Negotiable Instruments Law 
a waiver of protest is deemed to be a waiver “‘not only of a formal protest 
but also of presentment and notice of dishonor.” 

The decisions hold as a general rule that, where a contract of guaranty 
is incorporated into the indorsement of a negotiable instrument, the 
indorser becomes liable both as indorser and guarantor. Toler v. Sanders 
W. Va., 87 S. E. Rep. 462 is a decision which so holds. This decision was 
published at page 115 of the February 1916 issue of the JouRNAL. It is 
difficult to perceive, however, wherein the bank gains any actual advan- 
tage from being able to hold the indorser liable both as indorser and as 
guarantor. 

The liabilities which an indorser assumes are specifically laid down by 
Negotiable Instruments Law and are the same in all states which 
have adopted this statute. On the other hand, the liabilities of a 
guarantor vary in different jurisdictions. The rules which regulate the 
liability of a guarantor are complicated and are frequently found to be in 
conflict and the guarantor is often able to interpose a technical defense, 
which would not be open to an indorser. For instance, there is a conflict 
among the authorities as to whether an indorsement, in the form of a 
guaranty, is sufficient to protect a bona fide holder from a defense good as 
between the original parties. In the August 1915 issue of the JouRNAL 
at page 520 we published an editorial dealing with this question. The 
following is quoted from that editorial. 

“The inquiry brings to mind a suggestion which may be of value to 
bankers. The suggestion is that they avoid contracts of guaranty on 
negotiable instruments. It is probably true that very few bankers can 
give a good reason for writing contracts of guaranty on commercial paper. 
It is to be doubted if many lawyers could state off hand the rights of 
parties to a contract of guaranty and many a judge has wrinkled his brow 
over the intricacies of this class of agreements. 
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“On the other hand the contract of indorsement is an agreement of 
clearly defined and well understood limitations. A blank indorsement, if 
coupled with a waiver of presentment, protest and notice of dishonor, will 
confer on the holder of the instrument every benefit that can be derived 
from a written guaranty of payment and the indorsement lacks the dis- 
agreeable features of the guaranty. The law of guaranty is in conflict 
and is complex and uncertain. The rules which regulate the indorser’s 
contract are simple and well understood. The contract of guaranty, 
especially when affixed to a negotiable instrument, often gives the 
obligor an opportunity to escape liability. No such opportunities are 
presented to the indorser, unless the steps to charge him, demand a 
notice, are overlooked, and these steps do not figure when he has waived 
them. 

“One who indorses a negotiable instrument in blank warrants the 
genuineness of the instrument, the validity of his title, the capacity of 
prior parties and that the instrument was valid and subsisting the time 
of his indorsement. In addition to this he agrees to pay the instrument, 
if it is dishonored upon presentment, and the necessary steps to charge 
him as indorser are duly taken. Now if the indorser writes over his 
signature a waiver of presentment, protest and notice, or if such a pro- 
vision is written into the body of the note, his conditional liability be- 
comes an absolute one. He is liable without the taking of these steps, 
just as if he were a maker. What more could the holder of any bill or 
note ask for in the way of a guaranty of payment?”’ 

The authorities dealing with this decision will be found at page 562 of 
the same issue. 
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NATIONAL CITY BANK OF CHICAGO. 


At a meeting of the Board of Directors of The National City Bank of Chicago, 
held July 31st, 1917, the resignations of Mr. W. T. Perkins and Mr. A. Waller 
Morton, as Assistant Cashiers, were presented and accepted. The Directors 
expressed their regret at losing the services of these gentlemen, and extended to 
them their good wishes for continued success in their new connections. 

Mr. Perkins has accepted the offer of the Chatham & Phenix National Bank of 
New York to become a Vice President of that institution. 

Mr. Morton is to become a member of the firm of Babcock, Rushton & Com- 
pany, Stock Exchange Brokers of Chicago. 

Messrs. Lee A. King and T. R. Thorson, both of whom entered the Bank ten 
years ago as junior clerks, have been elected Assistant Cashiers to fill the vacancies 
created by the resignations of Messrs. Perkins and Morton. 

Messrs. Perkins and Morton were each presented with a handsome gold watch 
by their fellow officers in The National City Bank as an expression of the esteem 
and good wishes of their associates. 


STATE BANKS ADMITTED TO FEDERAL RESERVE SYSTEM. 


The following State institutions were admitted to membership in the Federal 
Reserve System during the month of July; Fitchburg Bank & Trust Co., Fitch- 
burg, Mass.; Northern New York Trust Co., Watertown, N. Y.; Marshall & 
Ilsley Bank, Milwaukee, Wis.; German Insurance Bank, Louisville, Ky.; Bankers 
Trust & Savings Bank, Minneapolis, Minn.; Southwest State Bank, Wichita, 
Kans.; International Trust Co., Denver, Colo. The number of State institutions 
which have now joined the system is 64. 


BILLION BUSHELS OF WHEAT NEXT YEAR. 


From the office of the Secretary, U. S. Department of Agriculture, comes a state- 
ment announcing that the Department and the officials of the different wheat 
raising states have set a high mark for wheat production and plan to increase the 
winter wheat acreage this fall by 18 per cent. The report, in part, reads as follows: 

“The production of over one billion bushels of wheat and over eighty-three 
million bushels of rye, through the planting of 47,337,000 acres to winter wheat and 
of 5,131,000 acres to rye this fall, is the immediate war agricultural program for the 
Nation announced today by David F. Houston, Secretary of Agriculture. This 
record winter wheat acreage, an increase of 18 per cent over last year, would yield 
672,000,000 bushels if the average yield for the past ten years is equaled, or under 
a repetition of the favorable conditions of 1914 would give 880,000,000 bushels. 
In either case with a spring wheat crop next year equal to that of 1915, the Nation 
will have more than one billion bushels of wheat for domestic use and export. 

“The planting of approximately 47,337,000 acres to winter wheat, on the basis 
of the average yield for the past ten years indicates a total production of 672 million 
bushels, which exceeds all previous winter wheat crops harvested in the United 
States with the exception of the crops of 1914 and 1915 when the acreages harvested 
and yields per acre were both above normal. 

“If the extremely favorable conditions under which the winter wheat crop of 1914 
was grown are again experienced, the yield of winter wheat next year will be 
880,000,000 bushels or by far the largest winter wheat crop ever produced and even 
larger than the total of both winter and spring wheat crops for all past years except 
two. 

“It is too early to determine the'area which should be sown to wheat next spring, 
but if this is equal to that sown in the spring of 1917, or 19 million acres, and the 
yield is up to the average of the last ten years, a crop of 251 million bushels of 
spring wheat will be harvested, and if the yield per acre should equal that obtained 
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in 1915 the crop will be 350 million bushels, the same as the greatest spring wheat 
crop ever produced. Thus, with no increase in the spring wheat acreage but with 
the 18 per cent increase over the 1916 winter wheat sowings planned for this fall, 
the total wheat crop next year will be more than one billion bushels, if the crop 
meets with slightly better than 10-year average conditions. With extremely 
favorable conditions, such as were experienced by the winter wheat crop in 1914 
and the spring wheat crop in 1915, the total yield would amount to one and one- 
quarter billion bushels. A 10 per cent increase in spring wheat acreage with 
favorable growing conditions would add another 30,000,000 bushels. The figures 
quoted above are based upon a winter killing of 9 per cent and yields per acre of 
15.6 bushels for winter wheat and 13.2 bushels for spring wheat, the averages for 
the last ten years, and a yield per acre in 1914 of 19 bushels of winter wheat, and 18.4 
bushels of spring wheat in 1915. 

“The principal increases in acreage of winter wheat are recommended in the areas 
where the acreage devoted to that cereal are already large and farmers are accus- 
tomed to growing wheat and are equipped with machinery for producing the crop. 
A material increase also is recommended in most of the areas where the production 
of oats and corn is heavy since much wheat can be sown to advantage on oat stubble 
and in the standing corn or on ground from which the corn crop has been removed 
for the silo or cut for fodder. In some districts the increase in the acreage could be 
made larger but this has seemed inadvisable for fear of disorganizing crop rotations 
with injury to crops in succeeding years.” 


METROPOLITAN TRUST COMPANY. 


When a banking institution year after year increases its business in a manner as 
consistent and substantial as that displayed by the Metropolitan Trust Company 


of New York City, there is a natural tendency to look for the causes responsible for 
the bank’s successful development. In this particular instance the credit is due 
to the training and ability of its officers, to the progressive methods which they 
have adopted and to the energy with which these methods have been put into 
practice. During the past three years this bank has enjoyed an average rate of 
increase, with respect to its deposits, of $18,000,000. In a recent report of the 
bank it was shown that its deposits aggregated approximately to $65,000,000. 
The bank has a capital and surplus of $7,000,000. 

George C. Van Tuyl, Jr., president of the Metropolitan Trust since 1914, has been 
thoroughly trained in the banking business and is a man of particularly wide bank- 
ing experience. He entered the business as a boy in Albany, New York, and 
rapidly rose from one position of responsibility to another, both in the former 
National Exchange Bank of Albany and the Albany Trust Company. In May, 
1911, at which time he was president of the Albany Trust Company, he was made 
head of the New York State Banking Department. During the period of his service 
as Superintendent of Banks the Van Tuyl Commission, which he appointed, under- 
took the revision of the New York State banking laws. This commission gave to 
the State of New York the Banking Law of 1914. No finer tribute could be paid 
to the work of the commission than to say that the New York statute has been 
used as a model in many of the states which have since that time been actuated by 
the desire to improve and perfect their banking laws. 

Beverly Chew, first vice-president of the Metropolitan Trust, has been associated 
with the company since April, 1887, at which time he took up the duties of assistant 
secretary. Mr. Chew occupied the office of secretary for more than ten years and 
after serving as second vice-president was elected January 21, 1914 to the official 
position which he now holds. 

Edwin F. Rorebeck, second vice-president of the company, entered that office 
in January, 1914. His experience in banking covers many phases of that business. 
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For nine years he was in the office of the Comptroller of the Currency at Washing- 
ton and was subsequently appointed National Bank Examiner, in which capacity 
he traveled through the Southern and Pacific States. His headquarters at different 
times have been in San Francisco, Chicago and New York City. Mr. Rorebeck 
acted as secretary of the Van Tuyl Commission mentioned above. 

James F. McNamara, third vice-president and trust officer of the company, has 
had a banking experience which extends over a period of twenty-nine years. His 
first entrance into the banking field was with the Atlantic Trust Company where he 
began as a boy in September, 1887. When the Atlantic Trust Company was con- 
solidated with the Metropolitan, Mr. McNamara became head of the trust depart- 
ment. In April, 1904; he was made secretary and was appointed trust officer 
May 1906. In January, 1916, he was elected third vice-president. 

Harold B. Thorne was made fourth vice-president of the company about a year 
ago, at which time it became evident that the increase of business necessitated 
the creation of this office. More than twenty years ago Mr. Thorne entered the 
Mercantile Trust Company of New York as a junior clerk and later held the 
positions of assistant treasurer, treasurer and vice-president. When the Mercantile 
Trust Company merged with the Bankers Trust Company he became the vice- 
president of the latter. He resigned from this office to become associated with the 
Metropolitan Trust. 

Bertram Cruger, treasurer of the company since April, 1904, has been in the 
banking business for forty-five years. In 1872 he entered the brokerage firm of 
Brayton, Ives & Co., and fifteen years later he was cashier of that concern. He has 
been with the Metropolitan Trust for the past eighteen years. 

George N. Hartmann has held the position of secretary of the Metropolitan 
Trust since June, 1908. During the fourteen years that he has been in the banking 
business he has acquired a broad knowledge of banking, particularly along credit 
lines. 

Other officers of the company are as follows: R. W. K. Anderson, assistant 
treasurer; John F. Cissel, assistant treasurer; Maxwell H. Bochow, assistant 
treasurer; Frederick E. Fried, assistant secretary; Willard E. McHarg, assistant 
secretary and Roger P. Kavanagh, manager, Fifth Avenue Office. 


NATIONAL CITY COMPANY. 


The National City Company of New York City in its Investment Securities 
Circular for August makes a number of attractive offerings among which may be 
mentioned the following. 

New York City Gold Corporate Stock, 444%, due July 1, 1967, price to yield 
about 4.42%. 

Province of Ontario, Canada, two pound gold bonds, interest 444%, due May l, 
1925, price to yield about 5.05%. 

United Kingdom of Great Britain and Ireland, 5 yr. sec. Loan Notes, interest 
54%%, due November 1, 1921, price to yield about 6.75%. 

Russian Government 3 Year Credit Certificates, interest 644%, due June 18, 
1919, price to yield about 14.50%. 

Union Pacific Railroad Company, Twenty-Year 4% Convertible Gold Bonds. 
Due July 1, 1927, price 88 % and interest to yield about 5.45%. 

Chicago, Milwaukee, and St. Paul Railway Company, 44% General and Re- 
funding Mortgage Gold Bonds, Series ‘‘A,’’ due January 1, 2014, price to yield 
about 5.45%. 

Southern California Gas Company, First Mortgage 6% Gold Bonds due Novem- 
ber 1, 1950, price 100 and interest to yield 6%. 


— —_—— 
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THE NATIONAL BANK OF COMMERCE IN NEW YORK. 


The National Bank of Commerce in New York has recently issued a booklet 
giving a brief historical sketch of the bank and its progress. 

The booklet is both interesting and instructive. It tells of the prominent men 
who were active in organizing the bank and of the important part which the insti- 


ad 
JAMES S. ALEXANDER, President National Bank of Commerce in New York. 


tution has played in connection with the financial transactions of the government, 
particularly during the civil war. 

The object of the book, as stated in the Foreword, is to make the public better 
acquainted with the National Bank of Commerce, its chief aim being to demon- 
strate the strength of the bank and the service it renders to people in all parts of 
the world. What this bank stands for is summed up in the following words: ‘It 
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offers to its customers the prestige of vast financial strength, national and inter- 
national in scope, combined with the warmth and imagination of personal banking 
service.” 

The National Bank of Commerce is successor to the Bank of Commerce which 
was founded in 1839 with a capital stock of $1,000,000. Shortly after the pas- 
sage of the National Bank Act the bank took out a national charter. Its found- 
ers and original directors included twelve leading merchants, two lawyers, two men 
of affairs and two bankers. 
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Home of the National Bank of Commerce in New York. 


The first president was Samuel Ward, a successful merchant of Providence, 
Rhode Island. From the beginning the bank worked in close harmony with the 
Federal Government, aiding and assisting the Government in many ways. In fact, 
the history of the bank is closely linked with the history of the country and of the 
city in which the bank is located. Upon the organization of the Clearing House 
Association in 1853 the Bank of Commerce became one of the original members. 
In the panic of 1857 it used its strength toward endeavoring to prevent the suspen- 
sion of specie payments. As soon as resumption seemed possible the Bank of 
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Commerce took the initiative in resuming payments. In December, 1860, when 
the Secretary of the Treasury had asked for subscriptions for $5,000,000 in treasury 
notes and a default seemed inevitable, the Bank of Commerce came forward and 
took up the entire issue. 

A separate portion of the book is entitled ‘‘The Bank and its Service’’ and is 
devoted to briefly describing the various kinds of service which the bank is qualified 
to offer, and outlining the work of the most important of its 43 separate service 
divisions. The Commerce Club, which has a membership of nearly 500 of the 
bank’s employees, is indicative of the progressive ideas fostered by this institution. 
The Club has for its object the broadest development of its members and the fullest 
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Bank of Commerce as it looked 1855. The four-story marble building was one of the finest then 
standing in the city. This was the home of the bank during the trying days of the Civil War. 


cooperation among them for their own interest and for the interest of the bank. 
The bank has established a system of co-operative buying under which it is possible 
to supply meals to the members of the club at a greatly reduced cost. It has also 
been found that groceries, clothes and other materials can be obtained at a reduc- 
tion of from 10 to 40 per cent, through wholesale buying under the supervision of 
the bank. 

In the statement of condition as of May Ist, 1917 the bank reported that it had 
deposits amounting to $338,068,215. Its loans and discounts at that time were 
$213,573,592. The bank has a capital, surplus and profits aggregating nearly 
$45,000,000 and on the date mentioned its total resources were $413,519,431. 
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AMERICAN BANKER’S ASSOCIATION CONVENTION PLANS 


When members of the American Bankers’ Association get together for their 
annual convention, to be held at Atlantic City, during the week of September 
24th, they will find less in the way of prearranged entertainment than has been 
the custom at previous conventions of the association. This is partly due to the 
fact that Atlantic City abounds in natural facilities for pastime and recreation. 
It is undoubtedly true that there is no other place in America so thoroughly suitable 
for the purpose of a large convention. . 

The principal reason, however, for the change in the character of the convention 
proceedings lies in the fact that the country is at the present time confronted with 
Many momentous questions, in which the banking system of the country is an im- 
portant factor and which call for serious and extended discussion. 

In the August issue of the American Banker’s Association Journal the approach- 
ing convection is referred to editorially as follows: ‘‘The end of September will 
bring a war convention to Atlantic City. No body of men is more in the war than 
the bankers and war is now the business of the United States. The Council of Nat- 
ional Defence has advised the suspension of all business not necessary to success in 
war. The railroads are preparing to give practically exclusive attention to the busi- 
ness of war. It may bea pertinent question: What business is not necessary to 
war? But if anything is excluded it will not be banking. It is essential that banking 
take account of the situation and that bankers measure their actions by an inven- 
tory of the war’s demands. 

“The annual convention of the American Bankers Association will, therefore, 
have war and its influence on banking, and banking and its influence on war, as the 
topics for discussion and elucidation. 

“The influence of war on banking has already made itself felt. The Federal 
Reserve Act has undergone readjustments and the reserve system is being rapidly 
developed. This is both an offensive and defensive movement. The wasteless use 
of gold, the power to issue currency and the careful safeguarding of liquidity are 
defensive. Getting funds for the government through the sale of bonds is an 
offensive movement. Next to the direct assault of enemy forces, it is doing them 
damage. 

‘But the banker has many other things to consider. The trade situation is fraught 
with uncertainties. Industrial and agricultural production and its stimulation 
demand closer study and deeper thought. Every old banking problem has sud- 
denly become more acute and many new ones are constantly developing. 

‘All these questions will find a place in the discussion at the annual convention.”’ 


LOANS ON IMPROVED FARM LANDS BY NATIONAL BANKS. 


M. C. Elliott, counsel to the Federal Reserve Board, has rendered an opinion 
on the question as to what proportion of farm land, used as security for a loan 
from a national bank, must be improved or cultivated under section 24 of the 
Federal Reserve Act, which authorizes any national bank to loan on unencumbered 
and improved farm land up to 50 per cent of its actual value. 

The opinion, which is published in the August issue of the Federal Reserve Bul- 
letin, reads as follows: “It appears that the bank holds a mortgage of $30,000 
secured by land, part of which is cleared and in cultivation and part of which is 
in timber. The question for determination is, whether the value of the whole 
land can be taken into consideration in fixing the amount that may be loaned 
thereon, or whether only that part which is cleared and in cultivation can be 
treated as improved farm land. 

“From a consideration of the authorities, I am of the opinion that no hard and 
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fast rule can be adopted in determining what proportion of a farm must be im- 
proved in order for the farm, as a whole, to be treated as improved farm land 
within the meaning of section 24. In limiting the loans made by the national banks 
to improved farm land, it was no doubt the purpose of Congress to provide that 
land accepted as security should be capable of producing some income and should, 
by reason of its condition, be readily marketable. It is usually true that some part 
of the area included within the boundaries of a farm should be technically un- 
improved. It was hardly the purpose of Congress to require a survey of the portion 
of land in cultivation or which was otherwise improved and to permit a bank to 
lend on the security of only that part. 

“On the other hand, if a very small portion of a tract is improved, it was hardly 
within the contemplation of Congress that this would justify the acceptance as 
security of a large area of contiguous land without improvements. The circum- 
stances in each case should, therefore, be considered, as if a tract of land is used 
as a farm a substantial portion being under cultivation or otherwise improved for farm 
purposes, and if the residue is used for farm purposes or purposes purely incidental to 
farming, as, for example, grazing, poultry raising, etc., the bank might reasonably 
lend 50 per cent of the value of the whole farm. The purpose for which the unim- 
proved area is used or is intended to be used should be considered in each case. 

“In the case submitted for consideration it appears that there are approximately 
14,759 acres inthe tract. Of this acreage about 1,000 acres is susceptible of being 
used for farm purposes and about 640 acres is in actual cultivation at this time. 
The contention is made that the timbered land is used for grazing purposes. If 
this is true and the land which is described as timbered is sufficiently cleared to 
be used for grazing purposes, the value of this acreage might be taken into con- 
sideration. On the other hand, if only a small proportion of the large area of 
timbered land is used for grazing purposes, the value of the timbered land should 
not be considered in arriving at the value of the farm as security for a farm loan.” 


MERCHANTS NATIONAL BANK. 


The Merchants National Bank of New York City has announced the election 
of the following named directors: 

Mr. J. E. Aldred of Aldred & Co., Chairman of the Board of the Consolidated 
Gas, Electric Light & Power Company of Baltimore and of the Pennsylvania 
Water and Power Company; President of the Shawinigan Water and Power Ccm- 
pany of Canada. 

Mr. Nicholas F. Brady, President of the New York Edison Company, Chair- 
of the Board of the Brooklyn Rapid Transit Company. 

Mr. Arthur V. Davis, President of the Aluminum Company of America and 
director of the Mellon National Bank and the Union Trust Company of Pittsburg, 
Pa. 

Mr. Raymond E. Jones, a director of this bank and for some years Agent of 
the Royal Bank of Canada in New York, has been elected Vice President of the 
Bank and assumed duties of that office on August Ist. 

These additions to the organization of the Merchants National are the result 
of the purchase by the above mentioned and others of the stock of the Bank, 
formerly held by the Syndicate. The control of this institution now rests in the 
hands of a strong, independent financial group, whose influence and support pre- 
cludes domination by any special interests and assures a continuation in the future 
of the conservative methods and the careful painstaking service which has 
characterized the management of this Bank for more than one hundred years. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending August 5, 1916 and August 4, 1917, respectively 
together with a computation of the proportionate increase or decrease of deposits for the year. 
Deposits 
Per cent 





Loans and Loans and 
Discounts Discounts 
BANK Average Average 
1916 1917 
Members of Federal 

Reserve Bank. 
Bank of N. Y. B. A..... $32,808,000} $41,793, 
Merchants National..... 28,847,000 23,549, 
Mechanics & Metals Nat.| 115,967,000} 131,330, 
Pemtsouel Chty... ... 200% 357,353,000} 454,265,000) 
Chemical National...... 36,338,000 53,119,000 
Atlantic National....... 11,952,000 14,732,000 
Nat. Butchers & Drovers 2,617,000 2,363,000 
American Exchange Nat. 80,806,000 98,969, 
Nat. Bank of Commerce.. 216,345,000} 273,887, 
Chatham & Phenix Nat... 62,943,000 70,156,000) 
Hanover National... .... 109,417,000} 134,716,000 
Citizens National........ 27,156,000 31,784,000 
Market & Fulton Nat.... 10,400,000 10,812,000 
Corn Exchange Bank.... 86,165,000} 103,930,000 
Importers’&Traders Nat. 30,962,000 33,245,000 
National Park.......... 134,743,000} 170,994,000 
East River National..... 2,359,000 2,722,000 
Second National........ 17,625,000 19,187,000 
First National.......... 150,923,000} 162,976,000 
Irving National......... 71,111,000 85,994,000 
N. Y. County National... 10,204,000 9,529,000 
Chase National......... 185,4£0,000| 245,920,000 
Lincoln National........ 19,117,000 19,072,000 
Garfield National....... 9,449,000 10,223,000 
Fifth National.......... 5,446,000 6,873,000 
Seaboard National...... 38,744,000 43,615,000) 
Liberty National........ 49,401,000 72,504,000 
Coal & Iron National.... 8,632,000 10,528,000 
Union Exchange Nat.... 12,441,000 12,169,000 
Nassau Nat. Bank Bklyn ,937,000 12,098,000 
Broadway Trust Co..... 20,276,000 25,897,000 

State Banks not 

Members of Federal 

Reserve Bank. 
Bank ofthe ManhattanCo. 40,056,000 49,935, 
Bank of America....... 30,235,000 35,374,000 
ee ae 11,443,000 13,246,000 
ERIE SES eee ie 6,640,000 9,642, 
Is ois darrian wie wane 2,555,000 3,071,000 
Metropolitan........... 15,042,000 17,666, 
Eee 4,167,000 4,251, 
German American...... 6,191,000 ' J 
Fifth Avenue........... 17,252,000 17,078,000 
German Exchange...... 4,875,000 5,227, 
| Eee eae! 6,505,000 6,511,000 
Bank of the Metropolis. . 14,303,000 15,707, 
West Side Bank........ 4,579,000 4,053,000 
N. Y. Produce Exchange. 15,235,000 17,331,000 
a 23,298, 22,497, 
0 ee $2,158,350,000/$2,617,024, 












Legal Net 
Deposits 
Average 

1916 


$30,456,000 

27,830,000 
128,040,000 
406,672,000 
31,567,000 


12,960,000 
2,213,000 
84,459,000 
220,698,000 
67,646,000 


125,165,000 
25,803,000 
9,919,000 
97,827,000 
27,012,000 
135,989,000 


2,380,000 
14,594,000 
140,760,000 
78,454,000 
10,220,000 


210,962,000 
20,327,000 
9,302,000 
5,612,000 
44,221,000 


55,369,000 
8,680,000 
12,209,000 
9,558,000 
21,649,000 


45,239,000 
28,003,000 
12,288,000 
6,043,000 
2,617,000 


13,641,000 
3,750,000 
6,302,000 

18,350,000 


25,868,000 


Legal Net 
Deposits 
Average 

1917 


$37,143,000 


19,094,000) . . . 
13. 
18. 


145,069,000 
483,709,000 
50,392,000 


14,623,000 
1,938,000 
95,128,000 
282,297,000 
74,903,000 


150,960,000 


10,665,000 
103,087,000 
28,490,000 
161,822,000 


2,881,000 
15,477,000 
168,081,000 
93,956,000 


21 


59 
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5. 
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262,565,000/24. 
19,002,000) - . - 
9,450,000} 1. 
5,924,000} 5. 


55,316,000/25 . 


70,742,000|27 . 
10,864,000)25. 
11,330,000) - - . 
10,737,000}12. 
25,763,000/19. 


61,976,000/36. 
34,054,000/21 . 


16,489,000/20 
45,000} 2 
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